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BBE/JIEHHE

AKTyallbHOCTh Te€MBbl HcciaenoBaHus. lccrnenoBanue mnpoOiemsl (QyHKIHUU
IpaBa B OTEUYECTBEHHOM IOPUCTIPYACHIIMU OBLIO HadaTo eiie B KoHie 19 - nagane 20
BEKa, B COBPEMEHHOI Hay4YHOM M y4eOHOH JuTeparype IO TEOpUH TOoCyIapcTBa U
IpaBa OTHOIIEHUE K IpoOieMe (YHKIMI MpaBa BecbMa HEOAHO3HAYHO, U TEOPUs
mpaBa HE BbIpaboTaja €JUHOTO MOAX0Aa MPU ONMpPEIeICHUN TaHHON KaTeropuu. JTo,
0€3yCJI0BHO, HEraTMBHO OTPa3sWOCh HAa M3YyYEHUU OTACIBHBIX €€ AacleKTOB,
MOCKOJIbKY OTCYTCTBHE HCCIICIOBAHHMI OCJIOXHSET ACTAbHOE M3yYeHUE MPOOJIEMBI.
21 Bek Hayajcsi C MU3MEHEHHMH BO Bcex cepax xu3HM oOuiectBa. M3MeHeHUsIM
NOJIBEPIJIUCh U OOLIECTBEHHOE CO3HAHHWE, M YEJIOBEYECKHE MOTPEOHOCTH, U
coluaigbHas CTPYKTypa. DTH TpaHCPOpMAaIii, HECOMHEHHO, 3aTPOHYJH MPABOBYIO
cucremy. CoBpeMeHHasi JEHCTBUTENBLHOCTh TPEOYeT aKTUBU3ALUU MPABOBBIX HOPM.
Tak kak B cucTeMe IpaBa CYUIECTBYIOT OIIpEJEICHHbIE MPOOENbl, MOSIBUIACH
NOTPEOHOCTh B OOOOIIEHMM HMMEIOUMXCS HapaOOTOK, KacCalolMXCS IPaBOBBIX
dbynkuuii. Heo0xommumMo, 4ToObI 01 3HAIH CYIIHOCTh TaHHOW MPOOJIEMbl, MOTJIH B
Hel pa3oupartbes.

Kak wu3BecTHO, MOHATHE «(PYHKUMM TpaBay HUCCIEIOBAHO JOBOJBHO
00CTOSITEIBHO, BENlb 3Ta MpobiieMa (peann3auu MpaBoBbIX (DYHKIIHI, ONpeaesieHne
UX TOHATHS M MCTOPUHN) HA MPOTSHKEHWH MHOTHX JIET SIBISIach Hambosiee OCTpoi u
JMCKYCCUOHHOM B TEOpUM rocyaapcTBa M mnpaBa. Ho oT 3Toro oHa He CTaHOBUTCS
MEHee akTyalbHOW. Tak, KaXIblil aBTOp MO-CBOEMY MOHHMMAET BUAbI (DYHKIIMIA
npaBa, KPUTEpUU WX KIAcCU(PUKALIWU, (PYHKIHH OTACIBHBIX DJIEMEHTOB CHCTEMBI
npaBa — OTpacieil, MHCTUTYTOB, HOpM. Ho B3MIAIBI YYEHBIX CXOISITCS B
OTHOIIICHWW TOHATUA (PYHKIIMU TpaBa, Pa3HATCA TOJIBKO MO TMOBOAY KOMIIOHEHTOB
ATOrO MOHSTHUS W coueTaHus B 0a30BOM ompeneieHuu (QyHKUuW mpasa. [loatomy
YacTbIM SIBICHUEM SIBJISIFOTCS MHOTOYHMCIIEHHBIE JHUCKYCCHU O COOTHOUICHHH
GbyHKIUI mpaBa ¢ HHBIMU TPABOBBIMH KaTETOPUSMHU. DTU OOCYKIEHHUS MOMOTAIOT B
pemieHuu MpoOJjeM, CBA3AHHBIX C (QYHIAMEHTAJIbHBIMH TOJIOKEHUSIMU  3TOM

KOHICIIIUHA.



Crenenp pa3pabOTaHHOCTH TeMbl. MHOTHE YYEHBIC, FOPUCTHI, TPABOBEIHI,
OTCTaWBas CBOK TOYKY 3pPCHUS, NPUBOJIWIM CBOM aApPTYMEHTBI ISl OIPEICIICHUS
MOHATHUS, COJEpKaHMS, KiIacCUpUKAIMKM, XapaKTepUCTHUKU, BUIOB U  (opM
peanu3anuu QyHkIui mpaBa. PaboTsl C. C. AnekceeBa, M. U. Baiituna,
B. M. bapanoBa, A. W. boOsutieBa, A. M. I'opoBuera, H. M KopkyHoga,
FO. A. TuxomupoBa, B. JI. ®uirMoHOBa MOMOTJIM MPU HCCIETOBAaHUU (YHKIUN
pasa.

Xorenoch Obl OTMETHUTH €Ie aBTOPOB y4eOHBIX mocoOuii B. B. Jlazapena,
C. H. bparanosckoro, T. B. BiacoBy, B. M. Jlyanb, M. A. 3anuny, T.H. Panbko.

Taxke u3yuyeHHIO  TPaBOBBIX  (QYHKIMH  TOCBSIIEHAa  MOHoOrpadus
T.H. Pagpko u B.A. Tonctuka.

BakHo Ha3BaTh 3amajHBIX OCHOBOIMOJIO)KHUKOB Y4E€HUSI O (DYHKIUSAX TAKUX,
kak JI. {roru, B. MaiixoBepa, P. Meptona, 3. ®uxnepa, I'. [llenbckoro.

OOBEKTOM  HCCIIEIOBAaHUSA  SABJISIIOTCS  OOIIECTBEHHBbIE  OTHOUICHUS,
BO3HUKAIOIIWE MPU M3yuyeHUH QYyHKIMI IpaBa

[IpenMeToM CHYKUT TIOHSATHE, CHUCTEMA, HWCTOPUSl TOSIBJICHUS YYECHUH,
KJ1accu(ukanus, XxapakTepucTika U GopMbl peann3aui GyHKIUN mTpasa.

[lenpro KypcoBO# pabOTHI SBISETCS UCCeNOBaHUE (YHKIUN MpaBa, C IEIbIO
BBIPAOOTKHU OIPEACIIEHHOTO aJrOpUTMa yCTpaHEeHUsI TIPOOJIeM, BOSHUKAIOIIMX MTPU UX
MMOHMMAaHHUU U PEAn3alliy B IPABOBOM KU3HU.

Jist Toro 4ToOBl JTOCTUYb IOCTABIEHHOM 1€, HEOOXOJUMO TIOCTaBUTH
CJIEIYIOIINE 3a1auu:

1. BreisichuTe mnonsTHe (QYHKIMA TpaBa, HCCIEAOBaTh HCTOPUIO UX
BO3HUKHOBEHUS U PA3BUTHUS YUECHHU.

2. Paccmotpers ompeneneHue cuctembl (GYHKIMH MpaBa M NPUBECTH
KJIACCU(DHUKAIIMIO U KPATKYIO XapaKTEPUCTHUKY.

3. N3yunuts Takue QGOpMBI peanu3alid  TPaBOBBIX (PYHKIUH, Kak
WH(POPMAITMOHHOE ¥ OPUEHTAIIMOHHOE BO3/ICHCTBHE.

4, [Ipoananu3upoBaTh TEPMUH «IIPABOBOE PETYJIUPOBAHHE» B 00JIACTH

peanuzaunu QyHKIHM.



MeTtoo50rusi HAYYHOTO MCCleAoBaHus. J{Jisi MOJHOTO PacKpPhITHS TEMbI ObLIH
UCIIOJIb30BaHbl: BCEOOIIME METOAbI MO3HAHUS (AUATEKTUYECKHH M HCTOPHUUECKUN
MaTepuagnu3M); OOIMe HaydHbIE METObI (CMHTE3, aHAIU3, 0000IICHUE, HHIYKIINS);
YaCTHO-HAYYHBIE METOMAbI (MUCTOpHUYECKUU, (POpPMaNbHO-IIOTUYECKUI); KOHKPETHO-
COLIMOJIOTUYECKHUE (M3yUEHHUE PA3INYHON TOKYMEHTALIUN).

Teoputnueckas M mNpakTUYecKas 3HAYUMOCTb. TeopeTHYecKoe MOJIOKEHUE
KypcoBOil paOOTBl TMO3BOJSET YIIyOUTh 3HAHWE B HAYYHOM U MPaKTUYECKOU
npobiieMe TOHMMAaHHSA MpPaBOBBIX (PYHKIMHA. DTO HCCIEAOBAHUE MOMOXKET
pa3o0paThCsi B ONPEICICHHBIX TOHKOCTSX, CBA3AHHBIX C (OopMaMu pean3aiuu
paBOBBIX (DYHKLHMM, cucteMe (PyHKIMI, uX NoHATUU. WM3yueHue QyHKUMI mpaBa
JOJDKHO OKa3aTh IMOJIOXKHUTENbHOE JCWCTBUE, KaK B IOpPUIMYECKON cdepe, Tak U B
TEOpPUU TOCYJapCTBa U IIpaBa.

Pe3ynbrarhl, KOTOphIE OBUIM TMOJYYEHBI B XOJAE HMCCIEAOBAHUSA, MOTYT OBITH
UCIOJIb30BaHbl KaK JJIsl OOIIEro O3HAKOMJIEHHUS, TaK W s Oojee AETalbHOro U
HAYYHOTO U3YUYCHHUS.

Crpykrypa KypcoBoil padotel. KypcoBas paboTa cocTOUT U3 BBEIEHUS, ABYX
pa3zenoB M UEThIpEX TMOAPA3JEiOB, 3aKIIOUEHUsS, CIHCKAa WCIOIh30BAaHHBIX

HCTOYHHKOB.



1 @yHKIMY IPaBa B FOPUIAUYECKON HAYKE

1.1 Tlonstue ¢pyHKIMIA TpaBa, BOSHUKHOBEHUE U PA3BUTHE YUCHHUM O HUX

[IpaBo, SABASASACH OAHMM M3 BEIYIIMX WHCTUTYTOB TOCYJApCTBA, BBIMNOJIHSET
oOlIecolMallbHbIE U CHEIUaIbHO-IOpUInYecKre 3a1auu — QyHkiuny. Cam TepMUH
MHOT'03HA4Y€H, TaK KaK €ro MPUMEHSIOT ISl XapaKTepPUCTUKA MHOTHX JHUHAMUYHBIX
CTPYKTYp. B pa3HbIX oTpacisx Hayku (MaTeMaTHKa, IOPUCIPYACHIUSA, OMOJIOTHS),
€ro MOYKHO TPakTOBaTh IMO-Pa3HOMY, 3aBHUCUT OT TOIO, KakKylo II0O3HABATEJIbHYIO
3ajayy Oyner Hectd mnoHsATHE. CamMoO K€ CJIOBO «(PYHKIUS» MPOUCXOAMUT OT
natuHcKoro «functiony — ocymiecTBieHue, B TEOPUU roCcyIapcTBa U MpaBa 03HAYACT
«HAIPABIICHUE»,  «COJAEpXKAHUE»  JEATEIBHOCTH  TIOCYAapCTBEHHO-IIPABOBOIO
WHCTUTYTA.

Tak, HecMOTps Ha TO, YTO COBPEMEHHas IOPHUJIMYECKAas HayKa co3Jajia
OOJBILIYI0 CHUCTEMY OINpEENIEHUH, KOTOphIE OTPAXAIOT CYIIHOCTh U  (HOPMBI
POCCHIICKOTO TpaBa, B HACTOAIIMA MOMEHT HET €IMHOIO B3IUIsSIa Ha TOHSTHE
«pyHKIIUU TIpaBay.

[To muennto, M.W. baliTuHa (pyHKIMK MpaBa — 3TO «HAIPABJIEHUS U CTOPOHBI
BO3/ICICTBUS MpaBa Ha OOILECTBEHHBIE OTHOIICHUS, B KOTOPBIX pacCKpbIBaeTCA
o0lIIeuenoBeUecKas ¥ KJIaccoBask MPUPOAA M COLHMANBHOE HA3HAYCHHE MpaBa»’. A
s B.J[. @unumMoHoBa «(PYyHKIIMM MpaBa — 3TO COLUANIbHAS POJIb, KOTOPYIO MPaBO
BBIMIOJHSET B  YHOPSAOYEHMHM OOIIECTBEHHBIX OTHOILIEHHWH, ompesenseMas
HaIPaBJIEHHOCTHIO U METOJIOM MX MPABOBOTO PETYIUPOBAHUS.

Ecnu 00bequHUTh pa3iuyHble TOYKH 3PEHHS MO JAHHOMY BOMPOCY, CTaHET
MOHSITHO, YTO B IOPUAMYECKON Hayke MoJ «(pyHKUIMEH MpaBa» MOHUMAIOT OCHOBHBIE
BO3JICUCTBHSI Ha OOILECTBEHHbIC OTHOILIEHHS M COLMAJIbHOE HA3HAuYeHHE IpaBa,

KOTOPOC  3aKII04YacTCA B  PCryjJimpoBaHNH O6IH€CTB€HHBIX OTHOIHGHHI;'I, B

! Baiitua M.U. O nipunnumnax U GpyHKIMAX MpaBa: HoBbie MOMeHTHI // [IpaBoBenenue. 2000.
Ne3.C. 12.
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OpraHM3aIUH yIpaBIeHns oomecTBoM’. DYHKINN OTPAXAIOT [IABHBIE YePTHI [IPABa,
MOKA3bIBAIOT €0 B JICUCTBUU, PA3BUTHUHU.

PackpbiBast copepanue NOHATHS «(QYHKIMH MTpaBa», HEOOXOAUMO TOMHUTH O
CBSI3U COIMAJILHOTO HAa3HAYEHUS IpaBa C €ro HampaBJICHUSIMU BO3JAeCTBUS. UTO ke
cleayeT MOHUMAaTh MO Ha3HAYCHUEM IIpaBa’?

CouunanbHoe Ha3HAYEHUE MpaBa — 3TO MOTPEOHOCTH OOIIECTBEHHOTO Pa3BUTHS,
B COOTBETCTBHHM C KOTOPOH CO3JAIOTCSl 3aKOHBI, HAIPABJICHHBIE HAa 3aKPEIUICHHE
ONPEICIICHHBIX OTHOLLICHHM, X OXPAaHY WUJIU PETYIUPOBAHHUE.

Ho Bo3pelicTBue mpaBa Ha OOIIECTBEHHBIC OTHOLICHUSI HE OJHO3HAYHO, OJHU
OTHOILICHUSI UM OXPAHSIOTCS, PYTUE PEryJIUPYIOTCS, a Ha KaKUe-TO OKa3bIBACTCS
TOJBKO BTOPOCTENEHHOE BiUsHHE. [[03TOMY CTOUT pa3nnyarh MOHSATUSA «IIPABOBOTO
pPETYJIMPOBAHUS» U «IPABOBOrO BO3ACHCTBUS». llepBoe W3 Ha3BaHHBIX MOHSTHI
O3HAYaeT — IMICUXOJOTHYECKOE, HACOJIOTMYECKOE BIIMSHUE I[IpaBa Ha YYyBCTBA,
CO3HAaHME M [EWCTBUS JIOJEH. A BOT NPaBOBOE BO3JCHCTBUE — KaTEropus,
xapaktepusyomas nyTv, GopMbl U CHOCOOBI BIMSHUS MpaBa Ha OOIECTBEHHBIE
OTHOILLIEHMS. DTO peanu3alusi MNpPaBOBbIX MPUHLMIIOB, YCTAHOBJICHU, 3alpeToB,
NpeANnUMCaHuii U HOPM B OOIECTBEHHON >XU3HM, JEATCIIBHOCTH TOCYIapCTB, €ro
OpraHOB, OOIIECTBEHHBIX 00BEINHCHNIH H IPAXKIAH .

PaccmarpuBast ¢yHKIIMM TIpaBa, HAJUICKUT OOPATUTHCS K UCTOPUU Pa3BUTHS
yueHuii o0 Hux. Cepbe3Hbld BKJIaJ B HM3Y4YEHHE TMPABOBBIX (YHKLIMA BHECIH
MPEACTABUTEIIN 3aM1aJHOM HAYKH.

Tak, B 1901 r. BeiIIa B cBeT pabora ¢paniry3ckoro ropucta JI. [roru
«l'ocymapcTBO, OOBEKTMBHOE IMPaBO U TMO3UTUBHBIA 3aKOH», B KOTOPOW ObLIH
W3JI0KEHBI B3TJISIIBI aBTOpPA Ha POJb MpaBa W €ro (YHKIUHM B XKU3HHU OOIIECTBA.
Janee wuM ObUIM HamUMCaHbl MHOTOYMCIICHHBIE pal0OThl, TJ€ OKOHYATEILHO

dbopmynrpoBanack JOKTpUHA O (YHKIHSIX MTpaBa.

l'orun A.A., Jlununckuit J[.A., Mansko A.B. Teopus rocymapcrBa u mpasa: y4eOHHK.
M.: IIpocnext, 2014. C.133.
PacconmoB M.M. Teopus rocymapctBa u mpaBa: Y4eOHUK Ui By3oB / Ilom pen.
M.M. Pacconosa. 2-e m3gan. M.: IOHUTU-JJAHA. 2012. C.115.
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HeB03MOXHO HE BCIIOMHHUTH, OJHOTO U3 OCHOBOIOJIO)KHHKOB COBPEMEHHOIO
¢ynkuonanu3ma, P.K. MeproHa, KOTOpbIii cuuTan, yTo (PyHKIHUS MMEET CBOM
MEXaHU3M JIEUCTBUS, MOKET PacKpbIBaTh ce0s uepe3 albTePHATUBBI U 3aMEHUTEIH,
NPUHYAUTEIHHO MPEIbIBISET TPEOOBAHNUS, UCXOASIINE OT CUCTEMBI.

Hemanpiii Bkian B pa3BuTHe yueHUs O (YHKUUSIX MpaBa BHECIU HEMEILIKUE
topuctsl (B. Maiixodep, I'. [llensckuii, D. @uxnep) B 1970 r. Obuta U3naHa KHHUra
«DyHKIMH [TpaBa B COBPEMEHHOM OOLIECTBE». ABTOPBI MOMBITAIUCH PACKPBITH POJIb
paBa Ha JAHHOM JTare >KU3HU OOIECTBA, JaTh XapaKTEPUCTHKY €ro pas3inyHbIM
¢ynkuusim. B. MailixoBep paccmaTpuBall OOLIECTBEHHYIO (YHKLUHIO IpaBa aJis
oOIIecTBa, MO €ro MHEHUIO, OHa JOJKHA COCTOSITh B YAOBIETBOPEHUU WIIU
OTPAaHUYEHUM ONPEACIICHHBIX KYJbTYPHBIX M €CTECTBEHHBIX MOTpeOHOcTel. OH
BbIACISIET TpU  (YHKUHH, KOTOpbIE JOJDKHBI  OCYIIECTBIATHCS  IPABOM:
«pEryJupyOIIy0, COEAMHUTENbHYIO, aHTporojorudeckyro». llocnennsas, mo
MHEHHI0, B.  MaiixoBepa  noapaszmensiercs — Ha  YIYYIIHTEIBHY0 U
peayNpeaUTENbHYIO.

Ha wmexnayHaponHOM KOHrpecce, KOTOpbld coctosuics B 1973 r, Takxke
paccMaTpUBAIUCh BOMPOCHI, TOCBAIICHHBIE Tpo0IeMe PyHKIMM TpaBa B 0OIIECTRBE.
bbulo oOpamieHo BHMMaHuWE Ha TO, YTO HeENb3s paccMaTpuBaTh (PyHKLIMH IpaBa
OTIEIBHO OT JPYIMX COLMAJIbHBIX SBJICHHWNA. NOJWTUKH, KYyJbTYPHOW JKU3HH,
HPKOHOMUKHU M Jp. Taxxke npeanosaranoch NOBBICUTh poib (DYHKIIMI MTpaBa B OXpaHe
JAMYHOM  cBoOOnAbl. bBpimum  BBeneHB HOBbIE (PYHKIMM IpaBa B paMKax
MEXIYHAPOJHOTO COOOIIECTBA: YCTpaHEHUE KYJIbTYpPHOIO, 3KOHOMHYECKOTO,
COLIMAJIBHOTO HEPaBEHCTBA; BO3MOXKHOCTh OOpPa30BaHUSI MHUPOBOTO MOJIUTHUYECKOIO
COAPYKECTBA .

K mpobGneme ¢ynkuuii npaBa Poccust obpatunace B 1907 r, koraa Bbluia
KHUTA CO3JaTelisl TCUXOJIOTMYECKOM MIKOJbl Mpasa, topucrta, JI. Ilerpaxuukoro
«Teopust mpaBa M rocynapcTBa B CBSI3M C TEOpPHEW HPABCTBEHHOCTW». ABTOp
NPUBOAUT JOKA3aTeIbCTBA HAIMUMA y TpaBa JBYX (DYHKIMI: pacrnopsiAUTENIbHON U

oprannszauuoHHou. Ilo ero MHenwuo, CYyTh pacHOpSAUTENBbHON (PYHKIHH

4 [ut. mo Pagpko T. H., Tonctuk B.A. ®ynkiuu npasa. H. Horopoa, 1995. C.25.
8



3aKJII0YAIaCh B TOM, YTO B IICUXHMKE JIIOAEH OpyAUs M CpEIACTBa IPOM3BOJCTBA
IOPUJIMYECKN 3aKPEIUIIOTCA 32 ONPEACIICHHBIMH JMUAMH. A OpraHW3allOHHAs
GbyHKUMS yCTaHaBiIMBajda KOMIIETEHIIMM OPraHoB BJAcCTH 3a MpPEeICTaBUTEISIMU
COOTBETCTBYIOLINX MOMHOMOYHMH, OCHOBBIBASICh TAK/KE HA IICHXHKE JIIOJIEIT .

Hpyroe muenne 610 y H.M KopkyHOBa, KOTOPBIM Ha IepBO€ MECTO CTaBHUJI
pazzensonlyto (yHKIHMIO paBa, TAK KaK OHA MTOMOTaeT yperyjaupoBaTh OTHOIICHHUS
JIOJIEH ¢ pa3IMYHBIMU MOTPEOHOCTSAMHU U JKEJIAHUSIMU C TOYKU 3PEHUS MIpaBa.

K coxaneHuto, MHOTHE IOPHUCTBI TOTO BPEMEHU KPUTHUKOBAIM 3Ty TOUYKY
3pennsi. Hanpumep, A.M. ['opoBlLEB yTBepkJajl, 4TO MpPaBO, HAOOOPOT, SIBISETCS
CBSA3YIOIIMM 3BEHOM, COEIMHSS PA3JIMYHbIE MHTEpEChl BCEX WIEHOB oOmectBa. [lo
€ro MHEHUIO, UMEHHO COCJMHUTENbHAs (PYHKITUS SBISETCS OJHOW U3 TJIABHBIX, BEJlb
«IIPaBO — HOPMBI TSI COTTIACOBAHHS, 4 HE TSI pAa3TPAHIMUCHI» .

B 20-e roast 20-oro Beka pabOThI IOPUCTOB COBETCKOTO IMEpPHOJIa COAEpIKAT
MOJIOKEHUS, B KOTOPBIX cornamatorest ¢ konuenuuent JI. Jroru. Tak, B pabotax A.
[Noiix6apra u JI.Po3zenOitomMa COAEPKUTCS MBICIL O TOM, YTO HAI[MOHAIU3ALIMS
36MJIM, CO3JaHUs TOCYJAApCTBEHHBIX NPEANPUATAA — O3TO  MPAKTUYECKOE
OCyUIECTBJIEHUE coluanbHOM (pyHKIMK npaBa. Ho Hanwmce Te, KTO MOCYUTAII, YTO B
paboTrax ObUIa TJIOXO OIEHEHA POJIb COLMAIBLHOM MOJE3HOCTh COBETCKOTO IpaBa U
ero ¢yakuuid. Cpeau ONMOHEHTOB OBUIM TakWe BHJIHBIE IOPHUCTH, Kak M.
Paszymosckuit, H.E. Canteikosa, II.H. Ctyuka. Hanpumep, . Pa3zymoBckuil cunradn,
YTO CONHAIbHBIE (YHKIIUA HOCHIU CJIIOBECHO-(DOpMaNbHBIA ~ XapakTep U
PeaTH30BaIICh TOIBKO BO HMS KIIACCOBBIX HHTEPECOB .

B 1930-1960 roma nmpobyiema (pyHKIIMI TTpaBa HE HAXOJUJa CBOE OTPAKCHUE
Ha CTPAHULAX COBETCKOMN IOPUANYECKOUN JIUTEPATYPHI.

Cnenyromum d3tanoM ctana pazpadborka B 1963 r C.C. AsnekceeBbIM H

N.E.Dap6epom noHsATHS DYHKIHM MMpaBa U WX KJIacCU(PUKAIIIH.

° [Terpaxunknii JI.U. Teopus mpaBa u rocyiapcTsa B CBA3U C TEOPUEH HPABCTBEHHOCTH.
Yacts 1. M.: FOpaiiT, 2016. C. 173.

6 Hurt. mo Pagpko T. H., Tonctuk B.A. ®ynkiuu npasa. H. Hoeropox, 1995. C.10.

" Hur. no Pagsro T. H., Toncruk B.A. ®ynxkuun npasa. H. Hosropox, 1995. C.11.
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[lonbITKy yrayOuTh M paclIMpUTh 3HAHMS O (YHKUMAX TMpaBa craejall
npocdeccop barmaackoro ynusepcutera A. A6aymnmkadbap. OH mpuIiien K MHEHHUIO,
YTO CO3JaHHE YCIIOBHI COIMAIBFHOTO IMporpecca, MoJAepKKa M OXpaHa TapMOHHU
pa3IMYHBIX CJIOEB HACENIEHUS — 3TO U €CTh (PYHKIIMHU MTpaBa.

Takum oOpa3oM, mpaBo U ero (GYHKIUH HAXOAATCS B aKTHUBHOM
B3aMMOJICHCTBHHU, BEb OJHO HEMBICIUMO 0e3 apyroro. Takke B HayKe HET €IUHOTO
B3IJIs1/1a HA TMIOHATUE «(PYHKIIMU MPpaBay, MOAITOMY AJis 0oJiee JeTalbHOTrO TOHUMaHUS
OPUHATO O0AaBIATH K HEMY TaKHUe OINpPEAETIeHUs, KaK «COLMAIbHOE Ha3HAYCHHE
mpaBa», «MIPaBOBOE BO3ACHCTBHE», «IPABOBOE peryjiaupoBaHue». Ha ocHoBaHHH
U3JI0’)KEHHOTO MBI CHIEJIalId BBIBOJ, YTO MCCIe0oBaHNe (QYHKIUI MpaBa HAYMHAETCS C
pabot ¢paniysckoro topuctra JI. J[oru, KOTOpbIH OJHUM H3 TEPBBIX Pa3BUII
JIOKTPUHY O TPaBOBBIX (DyHKIHMAX. MHOTHE Kak 3amajHble, TaK U PYyCCKUE yUCHBIC
OPOAODKUIM  MX H3y4YeHHE, OOOraTMB IOPUAMYECKYI0 HAyKy, 3HAaHUSAMH U

Pa3INYHBIMU ITOAXOAAMH ITIOHUMAHHA IIPABOBBIX q)YHK]_II/Iﬁ

1.2 Cucrema ¢yHKUMA m1paBa, HX KIaccupukanus W KpaTKas

XapaKTEePUCTHUKA

OyHKIMM TpaBa HE MOTYT CYHIECTBOBATh OTAEJNBHO JPYyr OT ApYyra, OHHU
B3aMMOCBsI3aHbl. Tak, JJis TOTO 4YTOOBI JOCTATOYHO TOJHO M TJIIYOOKO H3y4YUTh
(GyHKIUHU, HY>)KHO UCCJIEIOBaTh UX BO B3aUMOJICHCTBUM, TOUHEE, B CUCTEME.

Cucrema (yHKIMII mpaBa — MPEACTaBIsET COOON UYPE3BBIYANHO CIIOKHOE,
MHOTOIIJITAHOBOE MHOTOYPOBHEBOE, MEPAPXUUYECKOE M B OMNPEIEICHHOW CTEeNeHH
IMHAMIYECKOE 06pa3oBaHue’.

[Ipexxne yem mepelté K BuaaMm (DYHKIHM, HY)KHO BCIIOMHUTB, YTO OCHOBY
MPaBWIbHOM KJACcCU(UKAIMKU COCTABJISIOT TPU3HAKU, SBISIONIMECS HauOosee
CYIIIECTBEHHBIMU M CTICIU(PUIHBIMU 17151 TPaBOBBIX (PyHKIMI. CrieqoBaTENbHO, OJIUH
U3 TIEPBBIX TMPU3HAKOB 3aKIIIOYACTCSI B TOM, 4YTO «(YHKIUS BBITEKAET W3 €T0

CYmNIHOCTH M OIPCACIIACTCA HA3HAYCHHUCM IIpaBa B O6HI€CTBG. BTOpBIM IMPU3HAKOM

8 [ut. mo Pagpko T. H., Tonctuk B.A. ®ynkiuu npasa. H. Hosropog, 1995. C.35.
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SBIISIETCSL TO, YTO «(YyHKUHMS BbIpakaeT HauOoJiee CYIIECTBEHHbIE, IIaBHbIE YEPThI
npaBa», OHa HAIpaBiieHA Ha BBINIOJIHEHUE 33/a4, KOTOpPBHIE CTOAT MEpeja MpaBOM Ha
ONpENETIeHHOM JTamne pa3BuTus. W TpeTudd mnpusHak — TpaBoBble (YHKIHUH
— JWHAMUYHBI, TaK KaK OHHU MPEACTABISAIOT «HANpaBlICHUE AaKTHUBHOTO ICHCTBHS,
VIOPSIOYMBAIOMIETO  ONPEACIHCHHBI  BHJ  OOIIGCTBCHHBIX  OTHOLICHHID.
Knaccudukanus, sBisisick IpeAMETOM CUCTEMaTU3allUU, pa3iesieT 00bEeKT Ha YacTH,
YTO MO3BOJISET O0JIee JETANbHO MPOAHATM3UPOBATh U U3YYUTh OOBEKT.

Taxk, GpyHKIMM NTpaBa MPUHATO KIACCU(PUIIUPOBATH:

1) TIlo cyObekTaM TOCylapCTBEHHOW BJIACTH — 3aKOHOJATEJbHEIC,
UCTIOTHUTEINbHBIE, Cy1eOHbIC.

2) Ilo cBsA3M ¢ TOCYAapCTBOM — TMOJUTHYECKHAE, 3KOHOMHUYECKUE,
collMajbHbIE, BOCIIUTATENbHbIC, KYIbTYPHBIC.

3)  Ilo snemMeHTaM CHCTEMBI TIpaBa — a) OOIIEIPABOBbIC (SBIISIOTCS OOIUMH
JUISL BCEX OTpaciiell npaBa);

0) MexoTpacieBble (CBOMCTBEHHBI JBYM M 0o0jiee, HO HE BCEM OTPacisiM
1paBa);

B) OTpaciieBble (MCIOJIb3YIOTCSI B OJTHOM OTpaciu mpasa);

I') IPaBOBBIX UHCTUTYTOB (CBOMCTBEHHBI KOHKPETHOMY MHCTUTYTY IIpaBa);

1) HOPMBI TIpaBa (TOJILKO JIJIsi KOHKPETHOTO BUa HOPM IpaBa).

JaBaiite 0osee MogpoOHO pacCMOTPUM Kiaccu(ukanuioo QyHKIUN mpaBa Mo
AJIEMEHTaM CUCTEMBI.

[To muenuto, M.PaccomnoBa ob1ienpaBoBbie GyHKIIUH MOTYT JA€TaTU3UPOBATHCS
GbyHKIUSIMU O0Jiee HU3KOTO YPOBHS, TaK Kak 9TO 3aBUCUT OT Ha3HAYCHUS OTPACId U
UHCTUTYTa mpaBa. K cokajgeHuio, OHM HE MOTYT OXBAaTUTh BECh CHEKTp MyTel
BO3JICHCTBUSl TpaBa Ha OTHOIICHHUsA, TNpoucxoasmue B oOmectBe. [loaTomy
CYIIECTBYET ompeneneHHas auddepeHuanus ¢GyHKIANA TpaBa HAa OCHOBHBIE U
HeocHOBHBIC (TIondyHKIMN). OCHOBHBIE (YHKIIUN — SBISIFOTCS HamOoJiee OOIIMH,

B€JIb OHM CBOMCTBEHHBI BCEM OTPAC/ISIM, B HUX BBIpakKaeTCs «CIyKeOHast poJib Mpaga,

o [ut. mo Pagpko T. H., Tonctuk B.A. ®ynkiuu npasa. H. Hosropog, 1995. C.37.
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ero KJaccoBas M COLMANbHAS CymHOCTH» . Tak, Hampumep, peryIsTHBHAS,
OXpaHUTENIbHAS, IKOHOMUYECKasi, BOCIUTATENbHAs (DYHKINU SIBISIOTCS OCHOBHBIMU
(HeT TakoM oTpaciu IIpaBa, KOTOpas HE 3aTparuBajja Obl IOJUTHUKY WM HE
OCYLIECTBJISUIA BOCIIUTAHUE TPAXK]IAH).

HeocHoBHBIE (yHKIIMM — OXBAThIBAIOT MEHEE LIUPOKYIO cepy BO3AeHCTBUS,
XapaKTEpHbl HE Ui BCeX orpacied mpaBa. OHM BXOIAT B OJHY WM HECKOJBKO
OCHOBHBIX (QYHKIUH. MOXKHO BBIACIUTh MPHU3HAKA HEOCHOBHBIX (DYHKIHU:
OTCYTCTBHE BCEOOLIHOCTH KO BCEM MJIM OOJIBIIMHCTBY OTpaciisM IpaBa; HEOOJIbIION
Kpyr' OOIECTBEHHBIX OTHOLIEHUH, MPUHAJIEKHOCTA MOAPYHKUUNA OCHOBHOW WIIU
OCHOBHEIM  (yHKImsaM''. Hampumep, OrpaHHYMTENbHAS, BOCCTAHOBHTEIBHAS,
HKOJIOTHYECKasi, THPOpMaIMOHHAsA (PYHKLIUU SBISIOTCS HEOCHOBHBIMU.

Heobxoaumo 0onee noapoOHO U3y4YHTh (YHKLIHUU, KOTOPBIE MPABO BHIOJIHSET
Ha CIIELMaJIbHO-IOPUANYECKOM YpoBHE. Tak, oJlHa U3 Haubosee Ba)KHBIX IPaBOBBIX
¢yHkuii — perynsatuBHasd. [IpaBo Bcerja OCYHIECTBISET PEryJIHMpOBAaHUE U HE
BaAXXHO, KaK dTO BBIpaXaercs, XOTb B (opMe 3aKOHONATEIbHBIX WU
IPAaBOIPUMEHUTEIbHBIX AKTaX, MPaBOCYOBEKTHOCTH Tpa)JaH WM ONpEaeIeHUU
KOMITETEHLIUN rOCYAapCTBEHHBIX OPIaHOB.

PerynstuBHas ¢yHKIUS paBa — 3TO «HANpaBlieHUE MPABOBOTO BO3AECUCTBHUA,
BBIPAKAIOIIEECS B YCTAHOBJIICHUM ITO3UTHUBHBIX MPAaBHJI OBEACHMS, IPEAOCTABICHUN
CyOBEKTHBHBIX TIpaB M BO3JOKEHUM Ha CyYObEKTOB TIpaBa IOPUAMYECKUX
oGs3anHOCTElHY 2. (Hampumep, cormacuo ct. 3 u. | Koncturyunn P® «HocHTenem
CYBEPEHUTETA U EIUHCTBEHHBIM MCTOYHMKOM BiacTu B Poccuiickonn @Penepaunu
ABJIIETCSI €€ MHOTOHALIMOHAJIBHBIM Hapoa»). OCOOEHHOCTh H3TOM  (QYHKIMH
3aKJII0YAETCS: «B YCTAHOBJIEHUM ITO3UTHBHBIX IPaBUJ MOBEACHUS, OpPTraHU3ALMH

o o 1
O6H_ICCTBCHHBIX OTHOIICHWH, KOOPpAWHAINH COIHAJIbHBIX B3AUMOCBA3CH 3.

0 paccomo M.M. Teopuss rocynmapctBa u mpaBa: YueOHMK ans By3oB / Ilox pen.

M.M. Pacconoga. 2-e¢ uznad. M.: KOHUTU-JAHA, 2015. C. 269.
" Pageko T. H., JlazapeB B. B., Mopo3osa JI. A. Teopus rocynapcTBa U mnpaBa: y4eOHUK
11s 6akanaspos. M.: [Ipocnekr, 2014. C 85.
12 Yepsontok B.U. Teopus rocynapcrsa u npasa: YdueoHuk. M.: UHDOA-M, 2009. C 248.
3 Anexcees C.C. O6wast teopus npasa: Kypc B 2 1. T.1. M.: FOpua. out., 1981. C 193.
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B Teopum rocygapcTBa u mpaBa MPUHSITO PA3ACIATh PETYIATUBHYIO (YHKIIHIO
Ha CTaTUYECKYIO U JTUHAMUYECKYIO.

PerynaruBHasi cratuueckas (PyHKIUSI «BbIpakaeTcsl B BO3JECHCTBUM TpaBa Ha
OOIIECTBEHHBIE OTHOIIEHUS IMyTEM WX 3aKPEIUICHHWS B TEX WM HWHBIX IPABOBBIX
WHCTUTYTaX, B Y€M M COCTOUT OJIHa U3 3aJad (Ha3HAUCHUI) MPaBOBOIO
perymupoBanus»’’. HemanoBakHoe 3HAYCHHE OSTOH (GYHKIMHM HPHHAIICKHT K
WHCTUTYTaM TIpaBa COOCTBEHHOCTH, TIOJUTUYCCKUX MPaB M OOSA3aHHOCTEH TpaxKiaH,
aBTOopckoM TpaBe. (Tak, Hanpumep, cornacHo Ct.1233. I1.5. I'paxkaaHckoro Kojekca
P®, B aBTOpcKOM mpaBe NpaBoOOIanaTeNh MOXET JaTh MpaBO OE3BO3ME3THO
WCIIOJIb30BaTh, MPUHAJICIKABIINE €MY MPOU3BEICHUS HAYKH, JUTEpaTypbl WIH
MICKYCCTBA B TCUCHHE YKA3aHHOTO UM CPOKA MM HA €ro yCIoBHsX ). PerymsTHBHO-
cTaTuyeckass (PyHKIMS OKa3bIBaeT TaKO€ HAMpaBJICHUE JIEUCTBUE IpaBa, KOTOPOE
CBS3aHO C 3aKPEIUICHUEM CTaryca, IOPUIUYECKHX, (QU3MUECKHUX U JIOJKHOCTHBIX
UL

PerynsatuBHas quHamuueckas QyHKIHS «BbIpa)KaeTcsl B BO3/ICHCTBUM MpaBa Ha
0OGIIIECTBEHHBIE OTHOIICHHS TyTeM O(GOPMICHHS UX IBHKCHUS (IUHAMUAKH)» .
HaxoauT cBoe oOTpakeHHME B HWHCTUTYTax TPaXIaHCKOTO, aJMUHUCTPATUBHOTO,
tpynoBoro mpaBa. (I[IpuMepoM MOXKET SBIATBCA OINMPEACIICHUE KOMIICTCHIUH
roCyJJapCTBEHHBIX OPTaHOB ¥ TIOJIHOMOYUI JOJKHOCTHBIX JIMI).

Hanbonee xapakTepHbIMU MYTSIMU OCYIIECTBICHUS PETYISTUBHOU (YHKIINH,
no MHeHuto C.H. BpataHoBckoro, SIBISIIOTCS: YCTAaHOBJIEHHWE MPABOBOIO cTaTyca
IOpUJIMYECKUX JIUIT, ONPEeCIICHUE IPUANICCKUX (aKTOB, CBA3AHHBIX C U3MEHEHUEM,
BO3HUKHOBEHHEM M MPEKpaIIeHUEM MPABOOTHOIICHUH.

Eme onno#t 3Haummoil ¢GyHKIMEWH TpaBa SBISETCS OXpPaHUTENbHAs, TaK Kak

OXpaHa O6H_ICCTBCHHBIX OTHOIIICHUM OYEHb BaXKHA AJI1 TOCYyAapCTBa.

Y Pagpko T. H., Jlazapes B. B., Mopo3zosa JI.A. Teopus rocynapctsa u npaBa: y4eOHHUK IS
6akanaBpoB. M.: IIpocmekT, 2014. C 88.
> Ipasmanckmii kogeke Poccuiickoii ®exepamun (dacTh erepras) ot 18.12.2006 N 230-
®3 (pen. ot 01.07.2017). /Cobpanue 3akoHomarenbcTBa PD, 25.12.2006, Ne 52 (1 4.), ct. 5496.
% pameko T. H. , JlazapeB B. B., Mopo3osa JI. A. Teopust rocynapcTBa u mpasa: y4eOHUK
n1s 6akanaspos. M.: [Ipocnekr, 2014. C. 89.
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OxpanutenvHas (YHKIOHAS «BBIpaKAeTCI B TOM, YTO TPABO OXpaHsET,
o0ecrneunBaeT peryjanupyeMble UM OOIIECTBEHHbIE OTHOLICHHS], 1 OHA HalpaBlieHa Ha
HEMpaBOMEpPHOE TOBeleHUEe cyObekToB mnpama. (Hampumep, Cr. 71. m. 12,13
Konctutryuu roBoputr o tom, uto Poccuiickas ¢eneparusi A0HKHA MPOU3BOAUTH
00OpOHHOE TMPOU3BOJICTBO, OXPAHITH TOCYJAapCTBEHHbIe rpaHulbl). [lpaso,
BBITIOJIHSASL 3Ty (YHKIHMIO, SIBISIETCS TapaHTOM 3aKOHHOCTH U TMPABOIMOPSAKAY.
OxpanutenpHass (QYHKIMS TOIpa3AeiisgeTcss Ha KapaTelbHYI0 (BBIPAKAIOIIYIOCS B
NPUMEHEHUU TPaQHBIX CAHKIMI) MU KOMIEHCAMOHHYIO (O3HA4YaeT MpPUMEHEHHE
Mep 3aIUThl B BOCCTAHOBICHHH HAPYIICHHBIX MPaB W HHTepecoB) . HasHaueHne
3TOM (PYHKIIMU COCTOUT B TOM, YTO OHA NPEIOTBPAIIAECT HAPYIICHUS HOPM MpaBa.

Cnennduka OXpaHUTEIbHOW (QYHKIIMU 3aKIO4YaeTcs B TOM, YTO OHa
OmpeneNseT NpaBO, Kak CIOCOO0 BIWAHUS HAa TOBEJACHUE JIIOJACH, KOTOPBIH
BBIPAXKaeTcsd B BO3ACHCTBHMM HA HX BOJI Yrpo30H, YCTAHOBICHHEM 3alpPETOB
(cankuuit). Taxxke OHA CIYKUT MOKA3aTEIEM KYJIBTYPHOTO U MOJUTHYECKOTO YPOBHS
oOLIecTBa, TyMaHU3Ma, KOTOPBIM COAEPKUTCSA B HOpMax Mpasa.

Heobxoammo paccMOTpeTh U HEOCHOBHBIC FOpUINYECKUE (PYHKITUU TpaBa.

K HuM oTHOcHUTCS KOMIIEHCAIlMOHHAs (YHKIUSI, KOTOpas TapMOHU3UPYET
WHTEPECHl PA3IMYHBIX CYOBEeKTOB TpaBa. OCOOCHHOCTh JTAHHOUW MPaBOBOUW (YHKIIUU
COCTOMT B TOM, YTO OHAa paccMaTpHUBAETCS, KaK HHCTPYMEHT BOCCTAaHOBIICHHS
COLIMAJIbHOM CIIPAaBEMJIMBOCTH, ITOATOMY OHAa TECHO CBSA3aHA C BOCCTAHOBUTEIBHOU
dbynkuueir npaBa. HecMoTps Ha TO, YTO B IOPUIWYECKOW JUTEPAType UX YaCTO
OTOXKJIECTBIISIFOT, 3TH (DYHKIIUU HE SIBIISIIOTCA TOXKJIECTBEHHBIMHU. Paznuuus mexmay
HUMH COCTOST B (opMax, METOAAaX U TMPABOBBIX TMOCIEACTBUS pPEaTU3ALMH.
[IpumepoM KOMIEHCAIIMOHHOW (YHKIIMM TpaBa SBJISETCS OOS3aHHOCTH BUHOBHOM
CTOPOHBI BO3MECTUTh (KOMIIEHCUPOBATh) Bpel, NMPUUMHEHHBIM MOTEPIEBIIEMY 3a
pacrpocTpaHeHWe O HEM [opoyanmx cBeaeHud cornacHo cr1.152 I1.1,10.

I'paxxmanckoro Komekca PO,

7 Tperpsxosa A.O., Cadponos B.B. Xapaxrepucruka ¢yHkiuii npasa / Ctaths B cOOPH.
TpynoB koH(pepenuuu. Kpacnospck, 2015. C.336-337.
I'paxnanckuii kogekc Poccuiickoit @enepanuu (dacts yerseptasi) ot 18.12.2006 N 230-
®3 (pen. ot 01.07.2017). /Cobpanue 3akoHomarenbcTBa PD, 25.12.2006, Ne 52 (1 4.), ct. 5496.
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OrpannuutenbHass  QYHKIWSA,  SBISACH ~ HEOCHOBHOW  IOPUIUYECKOH,
MPEANUCHIBACT BapUAHThHl TMOBEACHUS COIMAIBHBIX TPYHI WIH CYOBEKTOB, TEM
CaMbIM YPaBHOBEIIIMBasi IPOTHBOIOJIOXKHBIE HHTEpechl. (Tak, B yrOJIOBHOM KOJEKCE
MPOMMUCAHO, YTO OTPAHHYEHHE CBOOOJIBI COCTOUT B HEMOCEUIEHUM OIPEIAEICHHBIX
MECT U 3aIPeTa YXO/a U3 OCTOSHHOTO MECTa POXKHBAHMS ).

BoccranoButenbHas QyHKIUSI TIOMOTAE€T BOCCTAHOBUTDH MPEKHEE IMOJIOKEHUE,
KOTOPOro CyOBEKT mpaBa ObLI JUIIEH (MMYIIECTBO, NOKHOCTh U T.A.). OHA Takxke
MOKET pEaJM30BBIBATHCS B OTMEHE MPUHATOTO mpaBoBoro akra. (Hampumep,
COTPpYJHHMKA BOCCTAHOBWUJIM Ha JODKHOCTh M TPUHECIH U3BUHECHUS U3-3a
HECIPaBEAJIMBOTO OOBUHEHMS).

HUcxonss w3 couuanbHOrO 3HAYEHUs IIpaBa, KOTOPOE BBIPAXKAETCS B
YpEryJIupOBaHHOCTH 00111€CTBEHHBIX OTHOIIICHUH, UX 3aKPETICHUHU U OXpaHe,
MPUHSATO BBIJEIATH TAKOE MOHSITHE, KaK COIMaIbHbIEC (DYHKIIMH MPaBa.

Conmanpupie  GYyHKIUM — 93TO «cnenudUueckuii pakypc TMpaBa, TIe
peryJaTHUBHAs M OXpPaHUTENbHAs (QPYHKUMH COCAUHSIOTCA B 000COOJIEHHOM,
KaueCTBEHHO OJTHOPOAHOMN cdhepe COIUaTbHBIX OTHOIICHUI» (IKOHOMHUKE, TTOJIUTHKE,
KymbType, naeotorun)’. OHH MOAPA3ICIIIOTCS HAa OCHOBHBIC H HEOCHOBHbIC
conrasibHbIe. J[aBaiiTe pacCMOTPUM OCHOBHBIE COIMANIbHBIE ()YHKIIUU TIPaBa.

Busl conranbHBIX (OCHOBHBIX) (DYHKITHIA:

1. DKOHOMHUYECKAasi — MPaBOBbICE HOPMbI B AKOHOMHMYECKHUX OTHOIICHUSX
BBICTYTIAIOT TAPAHTOM COOCTBEHHOCTH, CBOOO/IbI MIPEANPUHUMATENILCTBA.

2. [TonuThyeckass — HOPMBI MpaBa PEryJUPYIOT OTHOIIEHUSI BJIACTH,
OTHOILICHUS MEXKAY COIMAJbHBIMU TPYIIIAMU B PETYJIUPOBAHUU HAIMOHAJIBHBIX
OTHOLIEHHUM.

3. BocnurarensHas — OCHOBHAasl 3ajaya COCTOMT B BOCIHUTAaHUHU
paBOCO3HaHUS, GOPMHUPOBAHUS TPABOMEPHOTO TPAXKIAHCKOTO MTOBEICHMUSI.

K HEOCHOBHBIM conaJIbHbIM (I)YHKHI/IHM OTHOCATCA TaKHUEC (I)YHKI_[I/II/I, Kak:

¥ Vronoeusiii komexc Poccmiickoit Oeneparmu ot 13.06.1996 N 63-®3 (pen. ot

19.02.2018) // Cobpanue 3akonomarenscTBa PD, 17.06.1996, Ne 25, cr. 295.
20" PacconoB M.M. Teopust rocyzapctBa u mpasa: YueGuuk s By3oB / Ilox pen.
M.M. Pacconosa. 2-¢ m3gan. M.: OHUTU-JIAHA, 2015. C. 276.
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a) uHopmarronHas — Oaarogaps 3Tol (PyHKIUU JHOAN 3HAKOMSITCS C HOBBIMHU
HOPMATUBHBIMH aKTaMH, CO CTPYKTYpOH OpPraHOB BJACTH, Y3HAIOT, YTO 3AMPEIIECHO
WIH pa3pelleHo;

0) sKkojorumueckas — (YHKIUS HANpaBlieHA HA 3alUTy OKPY>KAIOLIEH CpeIbl,
TO €CTh, W3/IAIOTCS CIIELUAbHBIE 3aKOHbI, HOPMATHUBHBIC aKThl, HAIIPABJICHHbIE HA
o0ecrniedyeHune NpaB rpakaad Ha 3J0POBYIO SKOJIOTHIO;

B) couuaibHas (B Y3KOM CMBICIIE pAacCMaTpUBAETCs, KaK HallpaBJICHUE
IIPAaBOBOT'O BO3JICHCTBUSl Ha COLMANIbHYIO C(epy) — PEryjJupyeT Ba)KHbIE CTOPOHBI
COLIMAJIBHOM M KYJIbTYPHOU JKU3HU ACSITEIbHOCTU TPaXKIaH.

Takum 00pazom, U3y4yHB cUCTEMY (QYHKLIHNA MPaBa, Mbl IPUILIN K BBIBOY, YTO
OHU HaXOJSATCS B TECHOW B3aMMOCBS3H JIPYT C JPYroM, 00pa3yloT 0COOYI0 CHUCTEMY,
KOTOpass  KjacCMUUUpYETCs 1O  ONpEeNeNIeHHbIM TapameTpaMm. Beiaenstor
CHELMATIbHO-IOPUINYECKHE U COLMaJbHble (DYHKLHHU, KOTOPbIE B CBOK OYEPEIb
HOJIpa3eisiloTCsT Ha OCHOBHBIE M HEOCHOBHbIE. HanOosee BaKHBIMHU SIBISIOTCS
OCHOBHBIE IOPUJINYECKHE U OCHOBHBIE COLMANIbHBIE (DYHKIIMH, TAK KaK OHU SIBJISIIOTCS

OOITMMU U CBOMCTBEHHBI MPAKTHUYECKH BCEM OTPACTISIM.

2 ®opMbl peanuzanuii pyHKIUI npaBa

2.1 HuadopmMaimoHHOE U OPUEHTAIIMOHHOE BO3AcicTBHE (DyHKUMU mMpaBa B

JKU3HU 00IIIECTBA

QOyHKIMMU TpaBa, SBISAACH BAXKHBIM JJIEMEHTOM IPABOBOW KU3HH, JIOJKHBI
peanr30BBIBATHCS HA MPAKTUKE, NHAYE OHU HE CMOTYT OKa3aTh BIMSHUA, U YXKE HE
OyayT mpeAcTaBisATh conuanbHOM 1meHHoctu. T.H. Paapko mpuBOIUT TOIKOBaHME
MOHATHUIO «peanu3anus (PyHKUUN MpaBa — AOCTWXKEHUE Liesed u (yHKUUA TpaBa,
IIPETBOPEHNE MX B JKU3Hb, XapaKTEpU3YIOLIME BBINOJHEHUE IIPABOM CBOEU

COLMAIIBHOMN pOJII/I»Zl. [To muenuto T.H. Pagpko cymecTByet Tpu popmbl peanuzanuii

21 Panpko T.H. Meromomnorudeckue BOMpPOCHI Mo3HaHus GyHKIMii mpaBa. Bonrorpan, 1974.
C.110.
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MPaBOBBIX GYHKIINN: uH(pOopMaImoHHas, OpHUEHTALlMOHHAS, IIPaBOBOTO
perynupoBanus. JlaBaiite Oosiee moApoOHO paccMOTpUM HMH(POPMALUOHHYIO (OopMy
peanu3anuu.

[IpaBoBass mH(pOpMAaIUs SBISETCS BAXHOW KaTETOPHEH, XapaKTEPHU3YIOIIEH
uHdopmamonHoe BoznedctBue mnpasa. [lo muenuto FO.B. KynpsiBueBa mpaBoBas
uHdopmalus — 3To «uHbOpMaIs, UCXOAIIas OT rOCy1apcTBa B popMe MPaBOBBIX
NpPeINUCAHAN, HOPM TpaBa U  aAPECOBAHHAS  PA3IHUHBIM  CYOBEKTaAM» .
NudopmanmonHoe Bo3AeCTBUE JOIKHO BKIIOUATH B c€0sl KAYECTBEHHYIO MMPABOBYIO
uH(popMaIuio, TO €CTh, 3aKOH, COJIepKaHKue U (popMa KOTOPOro HAYyYHO 0OOCHOBAHBI.
Takke BaKHOW COCTaBIISIIONIECH MPaBOBOM HH(pOpMAIUU SIBISETCA IOpUIUYECKAs
aJIeKBaTHOCTh, KOTOpPAasi COCTOMT B €IWHOOOpPA3HOM IMOHUMAHUU W TMPUMEHEHUU
YYaCTHHKaMU MPaBOOTHOLIEHUU mpaBwil. HeoOXonuMo onepaTUBHO OTCIEKUBAThH
HEJIOCTaTKM B  3aKOHOJATENIbCTBE W  BHOCUTH  HEOOXOJMMBbIE  TOIMpPABKH,
npeAycMaTpuBaTh HAKa3aHWE 3a HCKAKEHHE HOpPM IIpaBa, CoOJEpKalluxcsi B
HOPMAaTHUBHO-TIPABOBBIX aKTaX.

Nudopmarnmonnass ¢opma peanusaii IpaBa COCTOMT B JOCTYITHOMN
uHpopmanuu. KaxnoMmy cyObekTy MpaBa AOKHA OECHPEnsTCTBEHHO MOCTYIAaTh
uHdopMaIusl 10 HWHTEPECYIIHUM BompocaM (opuaudeckum). Hctounuku, u3
KOTOPBIX TPaKJaHE MOTYT MOJYyYUTh UHGOPMAIIMIO O COEpKAaHUU U O HOpMe HOPM
npaBa, MOTYT OBITh CaMbIMU Pa3IUYHBIMU: OQUIHAIBHBIE WCTOYHUKH, CPEJICTBA
MaccoBOl HMH(OpPMAIUU, OPUCKOHCYIBTHI, aBOKATHI, JPYrHe JUIA FOPUAUYECKON
npodeccun, MONyJIsIpHAs IPUANYECKAs TUTEpaTypa U psia Apyrux. BaxxHou 3amaueit
TaKXKe sIBIsieTcsl UHPOPMHUPOBaHUE CYOBEKTOB MpaBa O TPEOOBAHUSIX rOCYJapCTBA, TO
€CTh, KaKu€ HMMEIOTCS BO3MOKHOCTHU, METOAbl U CPEICTBA IJis JOCTHXKEHHUS O
COLIMAJIbHO-TIOJIE3HBIX LIEIISIX, WIIU, HAIIPUMEDP, YTO MOKET MPOTUBOPEYNUTH NHTEPECAM
rpaxaad u rocynapctsa. T.H. Paapko cuuraer, 4to mpaBoBas WHGOPMUPOBAHHOCTH
JIOJKHA TTPOBOJIMTHCS CBOEBPEMEHHO — HOPMa BCTYMAET B ACHCTBHE, TOJBKO KOTJa

BCC Cy6’b€KTBI npaBa CMOITIM O3HAKOMHUTLCA C €€ COACPIKAHNCM. K COXAJICHUIO, Ha

22 Ilwr. o Pageko T. H., Toncruk B. A. ®@yukiun npasa. H. Hosropos, 1995. C.59.
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IPAaKTHUKE HE BCErJla BCE COOTBETCTBYET 3TOMY TpeboBaHui0. MMeHHO mo3aToMy
ypOBEHb HMH(POPMAIIMOHHOTO BO3JCHCTBUS HYXKIAETCSi B COBEPIICHCTBOBAHUH,
O0COOEHHO OCTPO 3TO YYBCTBYETCS B MOMEHT OOHOBJICHHUSI 3aKOoHojarenbcTBa. Kak
TOBOPHJIOCH BBIIIE, TpakIaHe HYXAAIOTCS B IMOJyYEHUU MPaBOBOM MHMOpMALUU O
JEHUCTBYIOLIEM 3aKOHOJATENbCTBE, 00 WU3MEHEHUSX, JOMOJIHEHUSIX, IONpPaBKaXx,
BHOCMMBIX B Hero. llepex oOmiecTBoM, TOCyAapCcTBOM CTOUT 3ajada IIo
(GbOopMHUPOBAaHUIO MPOTPaMM, KOTOPBIE CMOIJIM Obl KOHTPOJMPOBATH ACSTEIBLHOCTD,
OpraHOB CBSI3aHHBIX C MyOJUKallMell Kak TMpaBOBOM, TaK W HOPUIANYECKOU
uH(popmanuen.

Cnenyromeit  dopmoil  peanu3allid  MPaBOBBIX  (DPYHKIUNA  SBIAETCS
OpUEHTAI[MOHHAS. Baxxupimu KaTEropusMH, KOTOpBIE XapaKTEePU3YIOT
OPUEHTAlMOHHOE BO3JECHCTBUE TMpaBa, SBISAIOTCS «IPAaBOBas YCTAHOBKA» U
«TPABOBBIE OPUECHTALIMMWY. DTH MOHATHUSI, KaK Obl, CBSI3BIBAIOT MMOBE/ICHNUE TUYHOCTU U
MIpaBo, NMPAaBOBbIE MOTUBBI M OLIEHKH C MpaBoBbIM NoBeneHnem. B.C. KomapoBckuit
YTBEPKJIaJl 4TO, MPAaBOBYIO YCTAHOBKY HAJ0 PAacCMaTpUBaTh KaK «CIOKHUBIIYIOCS
TOTOBHOCTh MHJIMBHJIA K OIpeaereHHoW ¢GopMe pearupoBaHUs Ha COIUMATbHBIC
OOBEKTHI: MPEAPACIIONOKEHHOCTh MHAMBUAA, MOOYXKJaollas €ero AelcTBOBaTh B
OTHOLICHHH JTHX OOBEKTOB OMPENETCHHBIM 00pa3oM....»>. IIpaBoBEIC yCTAHOBKH
NOJIpa3AesisAloTCs: Ha MOOYXAAtoIIMe K IPAaBOMEPHOMY HOBEJICHUIO U CKJIOHSIOLINE K
POTHUBOIIPaBHOMY ToBeAeHHIo. [lepBas rpynmna oOpasyeT MO3UTHUBHYIO MPABOBYIO
OpraHu3allnio, a BTopasi — HeratuBHyto. Cliei0BaTeNIbHO, YCTAaHOBKHU, MOOYKIA0IIINe
KaK K MPaBOMEPHOMY, TaK M HENPABOMEPHOMY MOBEIACHHUIO 00pa3ylOT MpPaBOBbIE
opueHtanuu. Ilox mNpaBOBHIMH OpPUEHTAMSMU TOHUMAIOT — «COBOKYITHOCTH
MPABOBBIX YCTAHOBOK JIMYHOCTH WJIHM TPYMIbI, HEMOCPEIACTBEHHO (DOPMUPYIOIIYIO
MpOrpaMMy — ACSATCIBHOCTH B  IOPHAMYCCKH 3HAYMMBIX  CHTYammsix»’ . OHH
MOJPA3NICNSAIOTCSI HAa  YCTAHOBKH, TMOOYXJAroNMe K  COIUAIbHO-aKTUBHOMY

IMOBCACHUIO U BO3ACPKUBAIOINNEC YCIIOBCKA OT CONUAJIbHO-BPCAHOI'O ITIOBCACHU .

3 Komaporckuii B.C. Hekotopsie mpoOiaeMbl H3MEpPEHHs COLMAIBHBIX YCTaHOBOK [/
Bompocsr punmocoduu. 1970. Ne 7. C.24.
24 Bacumbesa I'.A.. [TpodeccronanbHast ITHKA IOPUCTA. YUeOHO-METOJMUECKUN KOMIUIEKC
o aucoummge. Yeaaounck, 2005. C. 179.
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Takum o6pazom, paccMOTpeB HMH(OPMAIIMOHHOE U OPUEHTALIMOHHOE
BO3/ICIICTBHE, MBI MPUIUIA K BBIBOAY, YTO 3adadell WH(OPMALMOHHOW (QOPMBI
peann3zanmy QpyHKUMN IpaBa SIBISIETCA CBOEBPEMEHHOE, 00BEKTUBHOE, KOMIIETEHTHOE
uHpOpMHMpOBaHUE o€ B TpaBoBod cdepe, a 3agaya OPUEHTALMOHHOTO
BO3JCICTBUSL COCTOMT B BBIPAOOTKE y TpakJaH [O3UTUBHBIX YCTaHOBOK,
0o0pa3yoIlKX NPaBOBYID OPUEHTALMIO, KaK OTIAEIbHOIO MHAMBHIA, TaK U TPy,

Hapoja, Bcero oOIIecTBa.

2.2 IlpaBoBoe perynupoBaHue Kak hopma peanusanuu QyHKIU npasa

OnHO M3 TJIaBHBIX MECT B CTPYKType (opM peanu3aluy IMpaBa 3aHUMAET
npaBoBoe perynupoBanue. OHO SIBIIETCS OCOOCHHBIM, TaK KaK OCYIIECTBIISIETCS IpU
MOMOILM CHUCTEMBI MPABOBBIX CPEACTB, KOTOpPBIE OOPa3yrOT MEXaHU3M IMPaBOBOIO
perynupoBanus. Ero KoOMIOHEHTaMH MOrYT OBITh W MPABOBbIE MPUHLUIBI, H
HOPMOTBOPYECKHM MpPOLECC, W TOBEIEHUE TpakJaH, U H30HpaTenbHas CUCTEMA.
B.I'. CmupHOB, mnpemyiarasg paccMaTpuBaTh IIPABOBOE PETYJIHPOBAHUE B IIMPOKOM
CMbICJIE, OTHOCUT K JaHHOMY TIOHSTHUIO BCE€ CHOCOObI BO3JEWUCTBUS IIpaBa Ha
obmecTBerHble OTHOMICHUs» . C.C. AIICKCEEB SBISSCH CTOPOHHUKOM «Y3KOT'O»
NOHUMAaHUsl TPABOBOTO PEryJUPOBAHMS, CUUTAET, YTO OHO CBOMCTBEHHO TOJIBKO
opaBy, Kak MEXaHU3MYy, pEealM3ylolleMy LelIH, KOTOpble ObUIM MOCTaBJIEHBI
3aKOHOJATEJEM.

[IpaBoBOE perynupoBaHHe — 3TO BO3JEHCTBUE Ha OOLIECTBEHHbIE OTHOIICHHUS
ONpENENCHHBIX MpaBWJ, OOECMEUEHHBIX MPABOBBIMU CAHKIUSIMH, CIOCOOHBIX
OKa3bIBaTh MpeoOpasyroliee BO3JACHCTBHME Ha TMOBEJACHUE JIIOAEH  IMyTeM
YCTAHOBNCHHS CyOBCKTUBHBIX TPAB M BO3IOKECHHS IOPHIMUCCKUX OOSA3aHHOCTEH ',
JlaHHBIM TEepMUH BKJIIOYaeT B ceOs JBa BaKHBIX aclekTa: 1) pe3ynbTaTUBHOE

BO3JIEHCTBHE Ha OOUIECTBEHHbIE OTHOIICHUS; 2) MIPUMEHEHUE TaKUX HOPM IpaBa, Kak

2 Cwmupnos B.I'. ®yHk1iuu coBeTckoro yroysoBHoro npasa. JI.: Hayka, 1965. C.24.
28 3emmsiros O.E. Tlonstre NpaBOBOrO peryiupoBanus // IIpaBo U rocyaapcTBo: Teopus
npaktuka. 2009. Ne 5(53). C. 137-141.
19



HOPMATHBHO IPABOBbIE aKThl, 3AKOHBI, TOJ3aKOHHBIE aKThl U T.A., JJIs BO3JIEHCTBHSI
Ha [OBEJICHUE JIFOJEH.

[IpaBoBO€ peryaMpoBaHHE MOAPA3JCISACTCS HA ONpEAEICHHbIE BUAbBL. Tak,
OHO WMEeT [IB€ pa3HOBUJHOCTH — OOIIee MPaBOBOE PEryJIHUpPOBaHUE U
uHauBMayanbHoe. OOIee 3akioyaercs B YINOPSJOYEHHBIX — OOIIECTBEHHBIX
OTHOILICHUSIX, CKJIAJbIBAIOIINXCS IYTEM CO3JaHUs, TOMOJHEHUS, OTMEHBI HOPM IIpaBa
B JICWCTBUM U IpocTpaHCTBe. HekoTophle ydeHble HA3bIBAIOT €r0 HOPMATHBHBIM,
BE€lb €0 OCYIIECTBISIOT MPABOTBOPYECKHE OpraHbl, KOTOpPbIE IPUHUMAKOT H
pEaU3yIOT €T0 B ICHCTBUM.

A BOT HHIUMBHIYaJIbHO-TIPABOBOE  PpEryJMpPOBAaHME — ITO  Takas
IIPaBOTBOPYECKAsL JEATEIBHOCTb, KOTOpAasi COCTOUT M3 BIIACTHOM JESATEIBHOCTH
KOMIIETEHTHOTO  CyOBEKTa, yIPAaBOMOYEHHOTO KOHKPETH3UPOBaTh  IpaBUia
MOBEJCHUSI YYaCTHUKOB C YyCTaHOBIeHHEM (GaKTHYeCKuX JaHHBIX. J[IBa Buaa
MIPABOBOI0 PETYJIMPOBAHUS MOYXHO CYUTaThb HOPMATHBHBIMH, IOTOMY 4YTO OHH
OCHOBBIBAIOTCSl HA HOPMax MpaBa U (PyHKIIMOHUPYIOT C UX MOMOILBIO.

Taxke cyimecTByeT W Jpyras Kiaccudukaius MpaBOBOTO PEryJIUpOBaHUS,
npenoxkenHas A.B. IlomoBoii. OHa onpeaensieTcs XapakTEPOM MPEAINMCAHUS,
KOTOpO€ 3a(pMKCUPOBAHO B HOpME IpaBa, U COCOOaMM BO3JECUCTBUS HA MOBEICHUE
JIIOJIEH.

B teopun rocynapctBa M mpaBa BbIAEISIOT OCHOBHBIE CHOCOOBI pean3anuu
IIPaBOBOT'O PETYJINPOBAHUSL:

1. VYnpaBomounBaHWEe —  MPEJOCTABICHHE  YYACTHHKY  IMPABOBBIX
OTHOIIEHUN CyOBEeKTUBHBIX mpaB. OH BbIpakaeTcd B JCJIETMPOBAHUHM KOMILJIEKCA
JIO3BOJIEHAM YNPABOMOYECHHOMY JIMIy Ha COBEPUICHHUE ONPEACIIEHHBIX ICHCTBUU
(Hanpumep, coOECeIHHUKY J03BOJIAETCS BIAJETh, MOJIb30BATHCS U PACHOPSKATHCA

. 27
MPUHA/JICKABILIEH €My BEIbIO) .

2" ITonosa A. B. Teopust rocymapcTBa u mpaBa: Kypc Jekiuid. M.: Anstaup, 2010. C. 315.
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2. 3anper — CBSI3aH C HEOOXOIMMOCTBIO BO3JEPKUBATHCA  OT
OTIPEJICIICHHBIX JCHCBTUN (HANpPUMEpP, COTPYIHHUKHU MPABOOXPAHUTEIHHBIX OPTaHOB
HE UMEIOT ITpaBa OpaTh B3ATKH).

3. OOsi3piBaHle — HEOOXOJUMOCTb COBEPIICHUS JHMIIOM OTNpPEACICHHBIX
NEUCTBUN (HAmpUMeEp, JOJDKHUKY HEOOXOJUMO HCIIOJIHUTH CBOM OOCIIaHUs Tepe]
KPEJIUTOPOM).

Y4eHble-paBoOBEAbl BBIICTSIOT TaKUE BUABI IMPABOBOTO PETYIUPOBAHUs, Kak
OOIIEA03BOIUTENBHBIN U pa3pemuTensHbiii. [lepBblii  BUA  OCHOBBIBaeTCS Ha
J03BOJICHUU: «JI03BOJICHO BCE, KPOME TOTO, UYTO MPSIMO 3ampenieHoy». (YdacTHUKaM
IpEIBLIOOPHON KaMITAHWW Pa3pEIICeHO MPOBOAWTH AaruTalllio, HO «3alperiaeTcs
MPUBJIEKATh K MPEABBLIOOPHON aruTalyy JUI, HE JOCTUTIIMX Ha JIEHb TOJIOCOBAHUS
Bo3pacTta 18 neT, B TOM 4ucie UCHOJIb30BaTh M300paKEHUs U BBICKA3bIBAHUS TAKHX
JIMIl B arMTALMOHHBIX MaTepramax»>"). OOIIe03BOIUTEIbHbI THII CIOCOGCTBYET
MPOSIBJICHUIO aKTUBHOCTH, CAMOCTOSATEIBLHOCTH B PELICHUHU OIPEICICHHBIX 3ajady,
MIPOSIBIICHUIO IPUHITATIOB CBOOOIBI.

B ocHoBe pazpemuTensHOTr0 BUA MPABOBOTO PErYJIUPOBAHUS JIKUT 3ampeT
Ha BBIMIOJHEHUE Kakoro-nmubo Buma jAeicTBus. Ero ¢GopmynupoBkoil siBIseTCS:
«3afnpeuieHo Bce, KpPOME IMpsIMO pa3pelieHHOro». YYacTHUK J3TOro  THIA
PETYJIMPOBAHUSI COBEPIIAET TOJNBKO TE€ JCHCTBUSA, KOTOpPHIE MPSIMO PpPa3peIICHBI
3aKkOHOM. Tak, Hampumep, COTPYIHUKH TMOJHWIIMA MOTYT TpeOOoBaTh OT TpaxkaaH U
JOJDKHOCTHBIX ~ JIMI[ TPEKpAIEHUsT TMPOTUBOMPABHBIX JICUCTBUI; BBI3BIBATH B
MOJIUIMIO TPaXJaH W JODKHOCTHBIX JIMI[ TIO pacciieqyeMbiM nenam. Ho oHu He
UMEIOT TIpaBa TpeOOBaTh OT TPa)xJAaH WIH JTOJDKHOCTHBIX JIMI[ TOTO, YTO HE
MPOIHCAHO B 3aKOHE ° .

BaXHBIM »JIEeMEHTOM MPABOBOTO PETYIHPOBAHUS SIBISIOTCS €T0 CpEICTBa

peanu3alumu:

%20 BbIOOpax nemnytatoB ['ocynapcrBennoit [Iymer @enepansHoro Cobpanus Poccuiickoit
Oeneparun: denepanbubiii 3akoH or 22.02.2014 N 20-®d3 (pen. ot 19.02.2018) // Cobpanue
3akoHomarenbcTBa PD, 24.02.2014, Ne 8, ct. 740.

2 O nomumun: dexepanbbiii 3akon or 07.02.2011 N 3-@3 (pex. or 07.03.2018) //
Cobpanmue 3akononatenbctBa PO, 14.02.2011, N 7, ct. 900.
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— IIPABOBBIE CPEACTBA LIEJIOCTHBIX PEXXHMOB;

— 00IIeperyNATUBHBIE TIPABOBbIE CPE/ICTBA;

— TEXHUKO-IOPUJIMYECKUE CPEACTBA 3aKOHOAATEIIbHON perjiaMeHTallnu;

—OIepaIHOHATbHBIE IPABOPEATH3YIONIHE IPABOBBIE CPEICTBA ..

CymiecTByIOT ~HECKOJbKO YCIOBUM, OTBeHarOmMX 3a 3(PGEeKTUBHOCTD
peanu3aluy MpaBoBbIX (PYHKIIHI 110 CPeICTBOM MPABOBOTO PETYIHMPOBAHUS

a) 3 (HEeKTUBHOCTD PETYTUPOBAHNUS;

0) mpoiiecc MpaBOBOIO PETYIUPOBAHNUS;

B) COIIMAJIbHBIE PE3YJIBTATHI PETYIMPOBAHUA.

VYcaous 3((PEKTUBHOCTH MPABOBOTIO PETYIMPOBAHMS MOAPA3IEIAIOTCS Ha
O0OBEKTUBHBIC U CYOBEKTUBHBIC. B 10puandeckoil Hayke yCIOBHs MOJIpa3eisaioTCs Ha
oObeKkTHBHBIE ((HOPMBI COOCTBEHHOCTH, COCTOSHHE SKOHOMUKH W COLMAJIbHOU
cdepbl) U CyOBEKTUBHBIE (CBOEBPEMEHHOCThH MPABOTBOPYECTBA, SICHOCTh MPABOBBIX
TIPEATUCAHNN ).

[Ipouiecc MpaBoBOrO PeryJIMpOBaHUS MOXKHO PA3AEIUTh Ha B3aMMOCBSI3aHHbIE
CTa/IUH.

IlepBasi cramust - 2TO perjaMeHTalusi OOIIECTBEHHBIX OTHOIICHUN (KX
yperyJIUpOBaHuE), TO €CTh pa3paboTKa U MPUHATHE IOPUIUIECKUX HOPM.

Bropass cragusi - BO3HHUKHOBEHHE CYOBEKTHUBHBIX NIPaB U IOPUIUYECKUX
00si3aHHOCTEeM (BO3BHMKHOBEHUE TMPaBOOTHOIIEHUM). CMbICT [aHHOW CcTaguu -
nepexoq OT OOIMX MPEANUCaHuid HOPM K KOHKPETHOM MOJENU TOBEICHUS
KOHKPETHBIX JIUII.

Tperbeld - 3aBeplIAIONIEHd CTAAWEHW IMpoIEcca IMPABOBOIO PETYIUPOBAHUSA
ABJISIETCS peajiu3alysg HOPM IpaBa (FOPUAMYECKUN pe3ylbTaT peryiaupoBanus). OHa
3aKII0YaeTcsl B (PAKTUYECKOM HMCHOJb30BAHUM JIMI[AMU CBOMX CYOBEKTHBHBIX MpaB,
WCITOJTHEHUH 0053aHHOCTEH, COOJTIOIEHUH 3alpPETOB.

Takum oOpa3om, HCCIEIOBaB OJHY W3 OCHOBHBIX W BaXHEWIMX (opm

peanuzanuu QyHKIUNA MpaBa — MpaBoBoe peryaupoBanue. OHO peain3yeTcs B BUJIC

%0 3emmstos O.E. Tlonstre NpaBOBOrO peryiupoBanus // IIpaBo U rocyaapcTBo: Teopus
npaktuka. 2009. Ne 5(53). C.141.
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cnenuuUecKoro peryasTopa TPaBOBOM JIEATEIBHOCTH JIIOACH  (3amperiaer,
0OsI3BIBACT WJIM JIO3BOJISICT BBIMIOJHITH OIPEIACICHHBIC IEHCTBHUS, TEM CaMbIM,
KOOPAMHHPYS ACSITEILHOCTh IO/ B OOIIECTBEHHBIX OTHOmIEHUsX). [IpaBoBoe
peryiMpoBaHHe€  UMEET  CBOM  chenuduyeckue  CpelcTBa  peaju3alii,
o0ecTieunBarOIINe €ro  TOpSAIOK, ONEPAaTHBHYIO  IPaBOPEATH3ANMOHHYIO
NesATeIbHOCTh CyOBeKTOB. OHO pa3/iesieH0 Ha TPU OCHOBHBIX CTaauu (pa3paboTka

HOPM I1paBa; MOSBJICHUE TPAaBOOTHOIIEHUI; pean3alysl HOpMbI paBa B OOIIECTBE).
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3AKJIFOYEHUE

Ha coBpemeHHOoM »3Tame pa3BUTUA TocydapcTBa  MpeoOpa3oBaHUSIM
MOABEPININCH U OOIIECTBEHHOE CO3HAHUE, U TMpaBo. M3MeHeHus: B OOJIbIlIeH CTeNeHU
NPOSIBIIIMNCh B TpaHC(GOpMAIlMM TPABOBBIX HOPM, BCIIEJCTBUE YEro  BO3HHKIA
NOTPEOHOCTh HAYYHOTO U3YUYECHUS MPABOBBIX (PYHKIIUH.

CymHOCTh TpaBa KakK PEryjsiTopa JKU3HU OOIIEeCTBa BHIPAKACTCA YEpEe3 €ro
(GyHKUIHUU — OCHOBHBIEC HAINpaBIECHUS JIEATEIBHOCTH, XapaKTEPU3YIOIIUE COIUATBHOE
3HaueHue mnpaBa. OYHKIHUM MpaBa SIBISIOTCS OOIIEH KaTeropueu Mo OTHOLICHUIO K
(GYHKIUSAM MHBIX TMPABOBBIX SIBICGHHWM W B CBSI3U C JTUM HUIPalOT BaXHYIO
METOJIOJIOTUYECKYIO POJIb IIPU U3YUYECHUH.

[IpaBo u ero (pyHKIMU B3aUMOCBSI3aHbI, U3MEHEHHUSI B MPABOBOU CTPYKTYpE
HEMPEMEHHO MPUBEACT K peopranu3anuu QyHKIIU, MOSBICHNIO HOBBIX U J10PAa0OOTKE
CTapbIX, U3MEHECHUIO CIIEKTPa BO3JAECHUCTBUS.

Kaxnp1ii ydeHslil, FOPUCT, TPABOBE] MO — CBOEMY JA€T TOJIKOBAHUE MOHATHUS
«pyHKIIUU TpaBay, TIOITOMY CUMTAETCI HEOOXOAMMBIM JO0ABISATH K HEMY
ONPEACICHUS]  «COLMAIIBHOTO HA3HAYEHHS MpaBa», «IPAaBOBOTO BO3JICUCTBUSY,
«IIpaBOBOro peryimpoBanus». Ho ocHoBareneM ux n3yuenus sipisiercsa JI. [roru, Ha
OCHOBE pabOT KOTOPOrO W3BECTHBIE POCCHUMCKHE YYEeHBbIE Takue, Kak
JI. Tlerpaxunkuii, JL.M. KopkyHOB W 1p., NpOAOJDKANIM HU3y4aTh M HCCIEAOBATH
PaBOBBIC (PYHKITUH.

N3yuenne cuctembl (QYHKIUNA TIpaBa, IOKa3bIBa€T, UYTO €€ JJIEMEHTHI
B3aMMOCBSI3aHbI, [IOTOMY YTO OHU MOTYT 00pa30BBIBATH OCOOCHHYIO IPYIIY, KOTOpast
OyneT KiIaccupUIMPOBATHCS IO OMpeAeNieHHbIM MapamerpamM. DyHKIUH UMEIOT
HECKOJIbKO BHUJIOB (CHEIMANIbHO-IOpUINYECKUE U 001ue (conuaibubie)). OHU MOTYT
MOAPA3AEISITECS HA OCHOBHBIE 1 HEOCHOBHBIE.

Brigenstor cnenuanbHO-IOpUIUIECKUe W COIMATbHBIC (PYHKIIUU, KOTOPHIC B
CBOIO OYE€peab MOMAPA3JACIAIOTCS Ha OCHOBHBIE M HEOCHOBHBIC. [IpakTHdecku BceM
OTpacisiM TpaBa CBOWCTBEHHBI OCHOBHBIC (YHKIWUU, OyIb TO FOPUIAYECKHUE WU

COIMAJIbHBIC, TIO3TOMY OHH ABJIAIOTCA HanOo0JIee Ba)KHBIMU.
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dopmoii peanu3zany MPaBOBBIX (QYHKIUH MOKHO CUATATh MH(GOPMALMOHHOE
U OpHCHTAIIMOHHOE WX BO3JeHcTBHE Ha oOmecTtBo. Muadbopmammonnas dopma
IPOSIBISIETCS. B YECTHOM, HE3aBUCSALIMM OT APYrOoro MHEHMs, CBOEBPEMEHHOM,
TOYHOM, OCHOBAHHOM Ha Hay4HOM MHEHHH WH()OPMHUPOBAHHUH T'PaKIaH B MPABOBOU
obnactu. OpHUEHTALIMOHHOE BO3JACUCTBUE peaTU3yeTcsd B JEATEIBHOCTH IO
NOSIBJICHHIO Yy 00ImecTBa, CyObeKTa IIO3UTHUBHBIX YCTAaHOBOK U  IIPAaBOBBIX
OpHUEHTALUH.

OpHoll W3 rnaBHBIX (OPM pealv3allud TPaBOBBIX (YHKIUH B 0OIIECTBE
ABJIIETCSI NIPABOBOE PETYJIMPOBAHUE, KOTOPOE MPOSBISETCS B  BO3JACHCTBUU Ha
MIPaBOBYIO JEATEIbHOCTh CYyOBEKTOB IpaBa. OHO MOXET BBIPAXKATHCS B 3aIlPEIICHUH,
JT03BOJICHUH, OOSI3bIBAHUU BBIIOJHEHUS KAKOTO-TMOO AEMCTBUS, UMEET OCOOCHHBIE
CpEJIICTBA pealu3aliy U CTaHH.

Pe3ynbTaThl JAHHOTO UCCIIETOBAHUS MOTYT OBbITh MCIIOJIb30BAaHbI [IPH PELICHUU
npo0JieM, CBA3aHHBIX C HEMOHMMAHUEM MOHSATHUS «(QYyHKUUN IpaBa», UX HUCTOPHH,

CUCTEMBI U (POPM peanu3aimm.
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