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BBEJEHHUE

AKTYalbHOCTb TeMbl HCCeNOBaHUS. PasBuTHe M H3MEHEHHE YIOJIOBHO-
[TPOLECCYaNbHOrO 3aKOHOJATENBCTBA B LENSX  [OBbILICHHS ppeKkTHBHOCTH
MPOLECCYANbHOH ACATENbHOCTH BCEr/1a NPOMCXOAUT U3 HEOOX0MMOCTH 0beceynTh
Ha/ule)kallee COOTHOUIEHHE JHMYHBIX M OOLECTBEHHBIX uHTepecos. B ocHoBy
YFOOBHO-TIPOLIECCYaNbHOTO  3aKOHOAATENBCTBA OBUIM  3Q10XKeHbl  HeH 3aLLHUThI
H4C/I0BCKa B yrojlOBHOM IpoLecce M Npeanoiaraioch, YTo 3aKoH Oyaer 3awmuTol
IHYHOCTH OT NMPOM3BOJIA KapaTelbHbIX OPraHoB rocyaapetsa. OaHOI U3 BakKHEHILIHX
CTa/Mil NpPeABAPUTENILHOTO PAacC/IeNOBAHUS  SBISETCS MPUBJICYEHHE B KayecTse
00BHHSAEMOTO, B npolecce KOTOpPOro paspelieHHe ojyyaeT BOIpOC, CBA3AHHbIH ¢
000CHOBAHHOCTHIO YTOIOBHOIO NpeciieIoBaHus B OTHOIIEHHH ONpPEAESeHHOr0 J1lia
38 COBEpIICHHE KOHKPETHOrO MPeCTyIUIeHHs, a TaKke MOABOMATCH HTOMM
COBEPLUCHHOH paHee paboTe, MMEIOLMMCS JOKA3aTeNbCTBAM M B 3HAYHTENLHO!
CTEICHH ONPE/CTACTCA HANpPaBICHHOCTb JaJIbHEHLIEro NPOM3BOACTBA 110 aeny.

[lpuBieyenne B kayecTBe OGBHHIEMOro — MH/IMBU/lyaJIbHBIN NPOLIECCYabHblif
aKkT, B KOTOPOM (opmysupyercss 0OBHHEHHE B OTHOLICHHH KOHKPETHOIrO JIHlIa.
HenpemennbiM  ycioBHeM npenbsiBieHHs OOBMHEHHS sBISeTCS TOKIECTBO
(axkTHuecKoro cocraBa MpecTynieHus H IOPHHYECKOr0, TO €CTh OINUCHIBAEMOro
YrOJIOBHO-IIPABOBOH HOPMOIA.

[IpuBieyenne B KauecTBe OOBMHAEMOroO 3aKIIOYACTCS B TOM, 4TO ClIel0BaTe b
BHIHOCHT ~ MOTHBHPOBAHHOE  MOCTAHOBJICHHE B  ONpEAEJCHHOM  YrOJOBHO-
NpOLECCYalbHBIM 3aKOHOM MOpsi/IKe, B KOTOPOM ONpeeNieHHOe IO OOBHHSETCS B
COBCPLICHHH  KOHKPETHOrO  NPeCTyIUIeHHs  (TpecTyruiennii), OnMCcaHHoro u
KBAJIM(UIMPOBAHHOIO B OCTAHOBICHUH. AHAIN3 ACHCTBYIOLIErO 3aKOHOIATeNIbCTBA
CBHICTEJILCTBYET O TOM, YTO 0 HACTOAIUETO BPEMEHH OCTAETCS HEpPeLIeHHbIM
BOMPOC MOHATHHHOrO anmapara OOBMHMTENIBHON JEATENLHOCTH, YTO, B CBOIO
04epe/ib, BIIeYET BO3HUKHOBEHHE NPOOIeM, CBA3aHHBIX C €€ pean3alueii.

OObekTOM  HMCCeIOBaHHS  ABISETCS  COBOKYIHOCT TECOPETHYECKHX M
NPAaKTHYECKHX  BOTIPOCOB, KOTOpPbIe CBA3AHHBI C TMPABOBbLIM PEryJIMPOBaHHEM
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OOILECTBEHHBIX OTHOLIEHUH, 3apPOXKAAIOLMXCS IPH NPHUBJICYCHHH JIHLIA B KayecTBe
00BHHSEMOTO.

[Ipeaverom uccenoBanus ABISCTCS KOMIIEKC YIOJIOBHO-IIPOLIECCYJIbHbBIX
HOPM, PCIrJIAMEHTHDPYIOUIMX OCHOBHbIE MOJIOKEHHUS IPHBICYCHHH JIHLA B KayecTBe
OOBHHSEMOI0, HX PasbsCHEHHE B HAY4YHbBIX paboTax M npaBoONpUMEHHTENbHBIX aKTaxX.

Lleabto  nawnoii  KypcoBoit paGoThi  sBiSeTCs MCCENOBaHHe YrOJI0BHO-
NMpOLECCyallbHOro  nopsiaka npeabspieHus obBuHenus. [loctaBneHnas uesnb
00yc/10BHIa HEOOXOAUMOCTH pelleHH S psi/la B3aUMOCBS3aHHbIX 3a/1ay;

~ PACKpBITHC TMOHATHS M CYWHOCTH TNPHUBIEYEHUS JIMUA B  KayecTBe
00BHHSEMOTO;

~ Onpeie/ieHHe OCHOBAHHIi NPHBJICUEHHS JIHLIA B KA4eCTBE OOBHHSEMOIO;

— HCCIIe/I0BaHHE MOPs/IKA PebABACHHS OOBUHEHHS;

- 000011eHHe ocobeHHOCTEl Jonpoca 00BHHAEMOTO;

— @HAJIH3 BO3MOXKHOCTEH U3MEHEHHS W JIONOJIHEHHS OOBHHEHMS.

MeTo010rHYeCKYI0 OCHOBY HCCIIC0BAHMS COCTABHIN anpoOHpoBaHHbIE
BceoOume, oblIeHayuHble M CTeLMAIbHble METOJbl MO3HAHML. A TaKKe B
HCCICAOBAHMA  TIDUMEHSIOTCA  YAaCTHO-HAYYHbIE M YAaCTHONPABOBBIE METO/IbI
MO3HAHHS NPABOBBIX ABJICHUH, B YHCIIE KOTOPBIX, IPEkK/E BCErO TAKHE METO/bl, Kak
JIOrHYECKHH, CHCTEMHBIH, (HOPMAIbHO-IOPHIHYECKHii.

Teopernteckyio OCHOBY MCClIeIOBAHHS COCTABHIIM TPYAbl HAYYHbIX JesTeneii
KaK rpouiioro, Tak 1 cospemersoctH: C.I'. Bannypun, B.M. Bospos, H.A. I'pomos,
B.B. Boskos, C.A. Bopokuos, M.X. I'enban6aes, O.B. I’ Janviwes, JI.B. Ionogko,
A.C. Kobnukos, IT.A. Jlynunckas, C.I'. Mupeuxnii, U./1. epnos.

Jlanhas KypcoBas paGoTa COCTOMT W3 BBejeHus, ABYX pasjiesioB, nNsTH

NOJIpa3/IeNIOB, 3aK/IHOYCHHUS U CITIUCKA MUCTTIOJIb30BAHHBIX HCTOYHHKOB.
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I Teoperuueckne 0CHOBBI IPHBJICHCHUS JIHIA B KAYECTBE OOBHHSIEMOI0
1.1 TonsiTHe M CyMHOCTH NPHBJACHEHHS JIHIA B KAYECTBE 0OBHHSIEMOI0

OGBuHeHHe — 9TO 01HO M3 Haubonee JAPEBHHUX M 3HAYMMBIX [POLIECCYATbHbBIX
aBieHui. OHO npakTHYeCKH cnocoBeTBOBaNO 3aPOKACHHIO CaMOr0  YroJIOBHOIO
CYAONpPOU3BOACTBA, TAK KaK Mocie/Hee 1otpeboBanoch /Uis TOro, 4Todbl CYZIUTH O
BHHC KOHKDPETHOrO JIHLA B 3aNpeTHOM, MPeCTYNHOM JesHuu. B POCCHICKOM
YIOJIOBHOM [poLecce, COrIAcHO B3IUIAAY MHOIHX NPOLECCYAIHCTOB, HMEIOT MECTO
ABA LICHTPAJIBHBIX M0/JX0Ja K OOOCHOBAHHIO BONPOCA O MOHATHH M CYLIHOCTH
OOBHHEHHS.

[pusepxenusl nepsoro noaxosa NoJnaraloT, 410 OOBMHEHHE SBIISETCS
NIPABOBBIM  CDEACTBOM, NpH  MOMOWM  KOTOPOTO  peanH3oBBIBACTCA  3aliuTa
NyOJIMYHBIX M YaCTHBIX HHTEPECOB OT npecTynHeiX nocsraresnbets. [1L.M. Jlasbijgos
NPUMEHAET TEPMHH «OOBHHEHHE» JHIIL B OJHOM 3HAYCHHM «JI0Ka3aHHoOE,
3AKpEIVIEHHOE B MPOLECCYalbHOM JOKYMEHTE W HanpasieHHoe Ha peanu3auuio
YFOJIOBHOH ~ OTBETCTBEHHOCTH yTBepKACHHE opraHa J03HaHMs, ciejoBarens,
NPOKYpOPpa, CyIbH WM Cyla O COBEpUICHHH NPECTYIUICHHS JaHHbIM oMy .
[puBepskenubl BToporo noaxoza, nomaralor yro OOBHHEHHE MMeeT HCKOBYIO
npupoay. W.5. ®oinuukuii nucan, yto «oGBHHEHHEe eCTh TOT K€ MCK, HO He
YaCTHbIH W MaTepHaibHbli, KaKk HCK FPAKAAHCKHH, a nybauuubii ¢
HHMBHLy aJIbHbIH, CO00pa3Ho 0coObIM CBOICTBAM YTOJIOBHOTO Jiesian°.

B neiictyomem YFOJIOBHO-TIPOLIECCYAILHOM 3aKOHOATeINbCTRE, COJIePIKUTCSH
Onu3koe 1o cywiectBy nousiTHe 00BHHEHMS, KOTOpoe ObLIO NpeJuI0KeHo
[LM. JlaBbioBbiM, a Tounee oGBHHEHHE — 570 YTBEPIKJICHHE O COBepIleHHH
ONPEACICHHBIM JIMLOM JICSHHSA, 3aNPEILeHHOr0 YIoJI0BHbIM 3aKOHOM, BbIJIBHHYTOE B

nopsiake. KMimeHHO nostoMy nepBbiii noaxoa B 6obuiei cTenenn orobpakaer

| ~

Cwmosbkosa U.B. Tlbitka kak «cnoco® NOIYHCHHA» NPU3HATEALHBIX OKa3aHKii 0OBHHsE
AzBokatckas npaktuka. 2013, Ne 4. C. 10-20.
£

* Cynaypos ®.P., Tanan M.B. Hakaszanue B YIOJIOBHOM TipaBe: yyebHoe nocobue.
2015. C. 155.

Moro //
M.: Craryr,

5




-V

Ll

.

PaBOBYIO CYLUHOCTh OOBHHEHMS, TAK KaK BHHMaHHWe aKUECHTHPYETCs Ha 0coOyio
MPUPOAY W MNOPAAOK peanu3alMd OOBHMHEHMS, KOTOpOE HANpaBICHHO Ha OXpaHy
MyOJMYHBIX M YAaCTHBIX HHTEPECOB.

[lpuBneyenne Mm@ B KauecTBe OOBHHAGMOrO  SIBJSCTCH  CIIOWKHBIM
MpOLECCYalbHbIM  JCHCTBHEM, HMEIOLMM CYIIECTBEHHOE 3HAYeHHe Kak Juis
0Cy1eOHOrO NpPOM3BOACTBA, Tak M s Oyaywiero cyaeGHOro pa3éupatenbcTpa.
Tepmun  «npuBneueHne sMua B KayecTBe OOBHHAEMOrO» B OCHOBHOM
PaccMaTpHBAIOT B YETbIPEX 3HAYCHUSAX.

B cooTBeTcTBHHM ¢ 1nepBOii TOYKOH 3peHHs, «NPHBJEYEHHe JIMIA B KauyecTBe
OOBHHAEMOrO» 3TO HH YTO HHOE, KAK PeleHHe Cle0BaTels, KOTopoe odopMiseTcs
HA/UIeKALLMM TTOCTAHOB/ICHHEM O MPHBJICYEHHH JIMLA B KayecTBe OOBHHSAEMOro, B
COOTBETCTBHH C YTrOJIOBHO-TpoLEccyanbHbiM Koiekcom Poccuiickoii Menepanmu
(aanee — VIIK P®). Bropas Touka 3peHHsi CBUAETENBCTBYET O TOM, YTO 3TO 0COObIi
oTan  CTaJMW  MpPEeJBApHUTENbHOTO  pacclelOBaHUs, TO eCTh  ONpe/eNeHHbli
NPOMEXKYTOK BPEMEHH, B T€YEHHE KOTOPOro NMPHHHUMAETCs pelieHHe O HaJeNeHHH
JIMLIA HOBBIM MPOLECCYANIbHBIM CTATYCOM — CTaTyCOM OOBHHSIEMOro, a KpoMe TOro
00bsBisieTCs eMy 00 9TOM M He3aMeUTHTEeIbHO MPOU3BOANTCS JI0NPOC OOBHHAEMOTO.

Tpetbss TOuYKa 3peHMs MCXOAMT M3 TOrO, YTO TEPMHH MpPEJACTaBIfET, KaK
KOMIUIEKC ~OMNpE/CNCHHBIX YrOJOBHO-NIPOLECCYAlbHbIX JCHCTBHI M pelueHwii,
HCTIO/IHAEMBIX W MPHHMMAeMbIX Ha AaHHOM ftane. M yerBepras Touka 3penus
COCTOMT B TOM, 4TO TIpUBJeYeHHEe B KayecTBe OOBHHAEMOrO SBISETCS
MpoLecCyalbHbIM HHCTHTYTOM, KOTOPBIH BKJIOYaeT B cebsi COBOKYIHOCTH HOPM,
OTHOCSIIMXCS K OCHOBAHMAM, YCIOBHSM M TpOLEAYpe HaJeNeHHs IpakkJaHuHA
YIOJIOBHO-TIPOLIECCYATbHBIM CTATYCOM OGBHHSEMOTO .

B kakoM Obl 3Ha4eHWH HE NPUMEHSAICSH HA3BAHHbIH TEPMHH, CYLIHOCTH €ro
MPUHATO ONpE/IENATh MNPEUMYILECTBEHHO HA3HAYEHHEM H MECTOM B YrOJOBHOM

fpouecce pelueHUs O NMPUBJICYCHHH JIMLA B Ka4€CTBEC OGBHHHCMOI‘O, O(I)OpMIlﬁeMOFO

"Wabkun  A.C. HeoOXOMMMOCTL YCHJICHHS MNpPOLECCYATbHBIX TapaHTHii  3aKOHHOCTH
000CHOBAHHOCTH TNpHBJIcyeHus B Kadectse obuusemoro // Cesepo-Kaskasckuii opumucckuii

gectauk. 2015. Ne 3. C. 85-90.
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COOTBETCTBYIOLLMM TOCTaHOBICHHEM chenosarens. M cornacko u. 1 cr. 171
YIIK P® cnenosarenem NpHHUMAETCs PellieHHE O MPHBJICYCHHE JIMLA B KAuecTBe
OOBMHSEMOrO TNPH HAIMYMM Y HEro JOCTATOYHBIX JOKA3aTelbCTB, KOTOpbIe
MOATBEPKAAIOT ~ NPHYACTHOCTb  MPHUBJIEKAEMOr0  JMUA K BBISBJICHHOMY
MPECTYIICHHIO.

Jluuo, npuBiekaeMoe B  KauecTBO OOBMHSEMOro, onoBewaercs 0o
HHKPHMHHHPDYEMOM €My TMpecTyIUIeHHH TMOCPEJACTBOM INpeabsiBieHHs OOBHHEHMS,
TaK e JIMLO NpHOOpeTaeT BO3MOXKHOCTh BBIPA3HTh CBOE OTHOLICHHE K OOBHHEHMIO.
Bo3moxkHO npeanonoxuts, 4to B TOM Ciyuae, KO JHIY H3BECTHO JIMLIb TO, YTO
OHO HMEET MpoueccyalbHbli CTaTtyc OOBMHAEMOIo, HO He HM3BECTHbI OCHOBaHMS,
HAJIC/IMBIIME €ro TAKWM CTAaTyCcoOM, TO JIMIO He CrnocobHO B TMOJHOH Mepe
ONMOHHPOBATh MPOTHBOMNOJIOKHOH CTOPOHE, OCNAPUBATHL W ONPOBEPraTh JOBO/IbI
obsuHenns. Hamnekauiee peweHue Bonpoca © NpHBIEUEHHH B KauyecTBe
00BHHsEMOro O0ecreYnBaeT 3aKOHHOCTh M OXpaHy MHTEPecoB OOLIECTBa, NpaB M
¢B00O rpaxiaH.

[IpuBneyenne uua B KayecTBe OOBMHAEMOTO HMEET CaMOCTOATENbHOE
YTOJIOBHO-TIPaBOBOE M YIOJIOBHO-IpOLIECCyallbHOE 3Hauenne. B nannblii nepuoa uaer
(GopmyHpoBKa OOBHHEHHS B COBEPIICHHH OMNPE/IEIEHHOrO NPECTYIICHHS H JIHLIO,
COBEpLIMBLIEE TPECTYIUIEHHE [PUBJIEKACTCS K YIrOJOBHOH OTBETCTBEHHOCTH.
[loHsiTHst «rpuUBieYEHHE K YrOJOBHOH OTBETCTBEHHOCTH» M «IPHBICYEHHE B
KayecTBe OOBUHAEMOro» IOKa3bIBAIOT pa3jIMUHbIE ACNEKThl OJHOTO H TOrO Ke
apieHus. MIMEHHO 3TO MopokxaaeT HEOOXOAMMOCTH pAaccMaTpUBaTh CYLIHOCTB
MPaBOBOrO HMHCTUTYTA MPHBICYCHHS B KayecTBe OOBHUHAGMOrO CKBO3b MpPH3MY
YIOJIOBHO-TIPABOBOIO M YTOJIOBHO-TIPOLIECCYATbHOIO 3aKOHOIATeIbCTBA .

Jlis  yrosioBHO-NpaBOBOrO acrekTa CYUHOCTH TNPHUBICYEHHUS B KauyecTBe
o0OBHHAEMOro CBOHCTBeHHO cueayiomee. B cuny cr. 8 VK P® ocHoBanuem
YrOJIOBHOH OTBETCTBEHHOCTH SBJIAETCS COBEpPLICHHE JACSHMS, BKIIOYAIOILEro B cebs

BCe MPU3HAKK COCTaBa NpecTyruieHus, Kotopoe npeaycmorpedo YK P®. Jlaunas

" [1Imaros B.B. Ilpusiicucue B KauecTBe 0GBHHACMOT0 KaK MPOIECCYaTbHO-TAKTHUECKOE peleHue
// Hayka u coBpemennocTb. Ne38. 2015. C. 281-293.
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HOPMa B €€ MPaBOBOH LENOCTHOCTH € nonokeHusMu cr. 49 Koncruryunu P® u
ct. 14 VIIK PO, kotopbie pernaMeHTHPYIOT NPUHIMI NPE3yMITLIHH HEBUHOBHOCTH,
YCTAHABIMBAET: «YrOJOBHAS OTBETCTBEHHOCTb B OTHOIUCHHH KOHKPETHOro JIMIia
peau3yeTcs TOJBKO MOCje BCTYIUICHHUS IIPHIOBOPA CyAa B 3aKOHHYIO cuiy. BriioTs
J10 3TOr0 BPEMEHH OTCYTCTBYIOT OCHOBaHHsl YTBEPXkK/1aTh, YTO BCE HIEMEHThI COCTaBa
MPECTYIUVIEHW  BbIABACHBI, @ JIHUO SBJISETCS BHHOBHBIM B  COBEPLICHHH
HHKPUMHHHPpYEMOMY eMy npectyruienns.» To ectb B NpaBoBOM 3HAYEHHH JIMIIO
ABJISAETCS [PUBJICYEHHBIM K YTOJOBHON OTBETCTBEHHOCTH TOJILKO TOCE BCTYIUICHHS
MPUroBOpa cyjla B 3aKOHHYIO cuiay. OCHOBaHMS JUISi [OCTAHOBJICHHS TaKOIo
MPUrOBOPA HE BO3HHUKAIOT B OJIMH MU, IPUTOBOP CY/1a J0JIKEH ObITh MOArOTOBJICH U
000CHOBaH MpeAlIeCTBYIOIMM JIOKa3piBaHWeM. Tak B acnekte MexaHu3ma
MPHBICYEHUS K YTOJIOBHOH OTBETCTBEHHOCTH J10Cy1eOHOe U cy1e0HOe NMPOU3BO/ICTBA
ABJIAIOTCS MPOLIECCOM MPHUBJICUEHHUA K TAKOBOM, TO €CTh JUIALICHCS JAESTEIbHOCTHIO
OpPraHoB YrOJIOBHOIO [pecieloBaHus, KOTOpas MOJHOCTbIO HAlpaBjeHHa Ha
MCIOJHEHHE HOPM MaTepHAIBLHOrO npasa. AKT NpeabsaBieHus 0OOBUHEHHs BBICTYMaeT
MepBOHAYAJIBHBIM JTANlOM B JICATEJLHOCTH 110 [PHUBICYEHHIO JIMIA B KayecTse
ob6suusiemoro. To ecTb, B yrojloBHO-IPaBOBOM acreKTe CYUIHOCTb NpPUBJICYEHHUS B
KayecTBe OOBHHAEMOIO0 COCTOMT B TOM, YTO 93TO HayalbHbIH ITan npouecca
NpUBJIeYeHHs JIMLA K YroJOBHOH OTBETCTBEHHOCTH. KOHEYHBIM 3Tanom JaHHOro
nporecca ABAAeTCs BCTYIJICHHE PHIoBOpa B 3aKOHHYIO CHILY.

[Tpoaoskas paccyk/IeHHs, 4TO ke BCe-Taku MpeacTaBiser coboi yroaosHo-
npoleccyaibHbiii aCMeKT CYLWIHOCTH NpHBJIEYEHHs B KauyecTBe OOBHHAEMOIO, TO
camoe BpeMsi IPHMEHHTD TIOHATHE «yroJIoBHOE MpeciieioBanue». B coorsercTBHy ¢
m. 55 cr. 5 VIIK P® «yrojnoBHoe mpeciejoBaHHe — 3TO TMpoleccyaibHas
JIeSTeNBHOCTb, OCYIIECTBAsSEMas CTOPOHOH OOBHHEHMA B LeNsX H3001HueHHs
[M0J03peBaeMoro, OOBUHAEMOro B COBEpIIEHHH TpecTyruienus». W3 9Toii Hopmbl B
COBOKYNHOCTH C JPYTrHMHM HOpMaTHBHbIMH nonoxernsimu YIIK PO sbirekaer, uto
YTOJI0BHOE Mpeciie/IOBAHHE OCYLIECTBISETCS B OTHOLICHHH KaK 110103peBaeMOro, Tak

U o0BUHAEMOro. BenejcTBue 3Toro MOXHO roBOPHTh 00 YI'OJIOBHOM IMpeCiieI0OBAHUH




f10 NOAO3PEHHIO W YIOJOBHOM IPEC/IC0BAHUU 110 OOBHHEHHMIO THIA B COBEpLICHHH
NPEeCTYIUICHHS.

YronosHoe npecnenoBaHue Mo MOJ03PEHUIO, HAYMHACTCS TIPH TOSBJICHHM
TAKOTO Y4acTHHKa Cy10NPOH3BO/CTBA, KaK I10103peBaeMblii 1 NPOIOIKACTCS 70 Tex
f1Op, MOKa mnpecienoBanne He OyaeT npeKpawieHo (NPHOCTAHOBIEHO) AHGO 0
TPAaHCHOPMALIMK  NIPOLECCYANTBHOIO  NOJI0KEHHS [peciaejgyeMoro Jiuua, M3
fo2103peBaeMoro B 00BMHseMOro. OOBMHSEMBIM NMPH3HACTCS JIHLO, B OTHOLICHHH
KOTOPOTO BBIHECEHO NOCTAHOB/IECHHE O MPHBICYEHHH B KayecTe 00BHHsIEMOro (1. |
4. 1 cr. 47 VIIK P®). To ectb ¢ MOMEHTa BbIHECEHHS MOCTAHOBICHUS O
MPHBICYCHHHA B KauecTBe 0OBMHAEMOIO yroJIOBHOE MpecieoBaHKe 10 1M0/103PEHHIO
fIEPEXOUT B yronoBHOE mnpeciesoBaHue 110 oOBHHeHHMIO. JIMLO NpHBieKaeTcs K
YFOJIOBHOMY NpeciieIOBaHHIO B Ka4ecTBe 0OBHHAEMOTO.

JlpyrumMu  cnoBamH, CyWIHOCTb NpHBICYEHMS B KauecTBe OOBHHAEMOrO B
YFOJIOBHO-TIpoUEccyanbHOM cMbiciie. [lpuBiieyenne B kauecTBe 0OBHHAEMOro — 37O
KaueCTBEHHBIH JTall  YroJNOBHOIO Mpecie/loBaHUs, KOTOPBIi  3aKTOYaeTCs B
YTBEPXK/ICHHH OpraHamMHM paccle/loBaHHs O COBEPLUCHHH ONpE/eIeHHBIM JIHLOM
KOHKPETHOI'O IPeCTyIJIeHHS.

Urak, ans cTopoHsl 0OBMHEHMS 3HaueHHe NPUBJICYCHUS B KayecTBe
00BMHAECMOrO 3aKII0YaeTCA B Cleyiomem .

['ocynapcTeenHble  OpraHbl MMEIOT TaKyl0 BO3MOKHOCTH MAKCHMAILHO
KOHKpETH3MPOBATH CYLIECTBO YrOJIOBHOTO MPECIEAOBAHUS W MpPEAbSBHTH JIHILY
TOYHbI OOBHHMTENbHBI Te3UC, KOTOPBIH NpeacTaBAseT CoGON  OnucaHme
KOHKPETHOrO OOLLECTBEHHO OMACHOTO AESHUS H €TI0 IOPHIHYECKHX NPU3HAKOB.

[peabsBierne o6BUHEHHS 1aeT BO3MOKHOCTh PACUIMPHTD cepy npumeHenus
B OTHOLICHHH TIPEC/IENYEMOro JIHIIa Mep MPOUECCYalbHOrO NpUHYKACHHS. B
cootercTBHH c0 cT. 100 VIIK P® 10 MOMeHTa npuBieYeHHs JMlIA B KauyecTse
OOBHHAEMOr0 Mepa MpeceyeHus MOXKET NPUMEHSAETCS JIMIIb B MCKIIOYHTENbHBIX

cayyasx. B rtakod  cuTyaumm  oOBHHEHME  JIODKHO  ObIThb NpeabsABICHO

' Boituenxo O.H. llpesiennl 10Ka3bIBAHUS NPH NPHBICYCHHH JIMIA B KAYCCTBEC OOBHHSEMOro //
3akon u npaso. 2013. Ne 8. C. 64-66.
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NI0A03pEBACMOMY He nosauee 10 cyTok (110 OTACIBLHBIM KaTeropusiM npecTyrieH il —
10 30) ¢ MOMeHTa npuMeHeHHs Mepbl npeceyeHns. Eciu ke B 910T cpok 0OBHHEHHE
MPEABABICHO He Oyaer, TO Mepa NpeceyeHus AOMKHA ObiTh OE30TIAraTeLHO
orMeHeHa. Cam dakT npeabaBIeHUs 0OBMHEHUS ABISETCS TAKHM 00CTOATENILCTBOM,
KOTOpOE NO3BOMSCT NPUMEHATH MePbl PECEYEHHS K JIMLLY He B HCKJIIOUMTEILHOM, 4 B
00bIYHOM peXkuMe.

Honpoc  oGBuHseMOro  sBisieTcs  OOS3aTEABHBIM  HIEMEHTOM nopsijka
NpeabABaeHUs 00BUHenUs (4. 1 c1. 173 VIIK Pd) u nossonser MOJY4YHUTh MOKa3aHHs
M0 CYWECTBY OOBHHMTENBLHOTO monoxkenus. J{is KOPPEKTHPOBKH OOBHHEHMS WM
Oosbiliell  YBEPEHHOCTH B €ro TOYHOCTH 3HAaueHHe HMMeeT MoGas TONKOBaHHe
OOBHHACMBIM IOPHAMYECKH 3HAYMMBIX YCIOBHI M 0OCTOATENLCTB COBEPLICHUS
MpecTynieHus.

Takum oBpasom, npusieyenne B KavecTBe 0GBMHAEMOr0 COCTOUT B TOM, 4TO
C/Ie0BaTeb B ONPEACIEHHOM  YrOJOBHO-NPOLECCYATbHOM  3aKOHOM  MOpSIKe,
BBIHOCHT ~ MOTHBHPOBAaHHO€ MOCTAHOB/ICHHE, B KOTOPOM KOHKPETHOE JIMLIO
OOBHMHSIETCS B COBEPLICHMM KOHKPETHOrO NPECTYIUICHHS MJIM  HECKOJIbKHUX
NPECTYIUICHHH, KOTOpbIE ONMCaHBl W KBAIM(GUUMPOBAHbI B MOCTAHOBJICHHH O

NPHUBJICYEHUH B KayecTBe OOBHHAEMOrO.

1.2 OcHoBaHuUSI IPHBJICYEHHS JIHIA B KAYECTBE 00BHHIEMOI0

B cuiy 4. 1 cr. 171 VIIK P® ocHoBaHHeM 15t PHBJICUEHHS TMIA B KAYeCTBe
OOBHHAEMOTO, NPUHATO CYMTATh HANIMYHE «IOCTATOYHBIX JOKA3ATEIbCTBY, KOTOpble
CBHMJIETEJILCTBYIOT O COBEPLICHHH MPOTHBO3aKOHHOTO NESHHUS KOHKPETHBIM JIMIIOM.
[TonsTHE «I0CTATOYHOCTbY BKIIOYACT B cebS KONMYECTBEHHYIO M Ka4yeCTBEHHYIO
CTOPOHbI paccMaTpuBaemMoro sisienus. KauecTBennas xapaktepuctuka BbipakaeTcs
B TOM, 4YTO J0Ka3aTeJbCTBA, MOJOXKEHHbIE B OCHOBY PpEIICHHMS, AOIKHBI ObITh
JIOCTOBEPHbIMH, @ YTO KAacaeMoO KOJHMYECTBEHHOIO KPHUTEPHS, OHM JOMKHBI

COCTaBJIATb COBOKYIMHOCTb, KOTOPAs 1MO3BOJISICT INPUHATH BEPHOEC pelueHue. B nannom
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ACNICKTE Cpe/M Hay4HbIH JesTeleil HET €AMHCTBA B Ae(MHMUMH «I0OCTATOMHOCTH
JI0Ka3aTenbeTBy.

OZHK aBTOPBI CYMTAIOT, YTO AOCTATOYHOCTH JIOKA3ATENLCTB CBOMCTBEHHO:
«NPCHMYLLICCTBCHHO  sloruyeckas  oOpabotku  dakTuyeckoil  MHOpMauuH B
COOTBETCTBHH C 3aKOHAaMM MblllIeHUs» Jlpyrue nonaraior, 4to: «I10CTATOYHOCTh
I0KA3aTeJICTB — HTO YOeKACHHE B TOM, YTO MPOBEJACHO MOJHOE, BCECTOPOHHEE, M
OOBEKTHBHOE ~ HM3y4YeHHe BCEX HMMEIOWMXCS OOCTOSTENLCTB  Je/ia» Tperbu
ONMPEACNAOT  JI0CTATOYHOCTh  JIOKA3aTe/NbCTB  KAaK  KOMILIEKC  OTHOCHMBbIX,
AOMYCTHMBIX, IOCTOBEPHBIX 10Ka3aTe/IbCTB, KOTOPbIE SABJAIOTCS HEOOXOAMMBIMHU IS
YCTAHOBJCHHA BCeX OOCTOATENBCTB M YCJIOBHH COBEPUIEHHS TNPECTYIJICHHS B
COOTBETCTBHH C pealbHOCTBIO H BbIHECEHHs OOOCHOBAHHBIX PpELICHHIT B Xoje
paccieloBaHus YroJl0BHOTO Jea’.

[LA. Jlynuxckas nuiueT, 4To «IOHSATHE A0CTATOYHOCTD JI0KA3aTeNbCTB BCEI 1A
MPEAMETHO, TO €CTh «I0CTAaTOYHO» Ul 4ero». B xoze paccmotpenus u aHanuza
CYWECTBYIOLUIHX TOYEK 3PEHHsl 10 [MOBOAY TOrO, U Yero ke JAOMKHO ObiTh
«I0CTaTOYHO» JIOKA3aTebCTB, MOXKHO MNPHIATH K BbIBOLY, YTO BCE PACXOKACHHS
MEXK/y TMpOLECCYaTUCTaMH CBOAATCS K BOMPOCY BEPHOIO ONpeieleHHs Tex
00CTOATENBCTB MM (DAKTOB, KOTOpble ClEAyeT YCTAHABJIMBATH MNPH MOMOLLM
JIOKa3aTesbeTB .

Anannsupys 4. 2 cr. 171 VIIK P®d, Mbl npuxoanM K BbIBOIY O TOM, YTO KO
BPEMEHH OKOHYaHMs paccie/loBaHusi He Bce (aKThl, KOTOpblE MOUIeKAT
YCTAHOBJICHHIO, JIOJKHBI ObITh I0Ka3aHbl K MOMEHTY BBIHECEHHs NMOCTAHOBICHHS O
NpUBJIEYEHHH B KayeCTBe 00BHHAEMOro. B kauecTse npumepa Takux (pakToB MOKHO
MPUBECTH  JIOKA3aTeNbCTBA,  MOATBEPK/AIONIME  HAIHYME  OOCTOATENLCTB,
CMAMYalOIMX MM  OTATYAIOUWIMX HaKa3aHue, WM Jke NPHUYHH M YCIIOBHIi,

CrocoOCTBOBABIIMX COBEPLUCHHIO IPECTYNIICHHS.

" Xamukos A.H. BO3MOKHOCTH JOCTHKEHHS MCTHHBI HJIH YCTAHOBJICHHS.  O0OCTOSITENILCTR,
HOJUIC/KALIMX JI0Ka3bIBaHUIO B cyaeOHoM nponssozctse // bromierens MACIL 2015. No 1. C. 106
110.

2 ' ), i

“Hosukos C.A. [Ilokasanns oOBuHSeMOro B yrojoBHom mnponecce Poccun: npoGnemb

aonycrumocts // Poccuiickas octiius. 2014, Ne 2. C. 41-44,
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Tem ne menee, coOpaHHbIH KOMIUIEKC J0OKA3aTeNbCTB J0MKEH ObITh TAKMM,
4TOObl HH Yy KOIO He BO3HHKJIO COMHEHMH, 4TO NpecTymjieHue, B KOTOPOM
y4acTBOBall INpHBJICKaeMoe B KayecTBe OOBUHAEMOIO JIMIIO, BCE Ke MMEN0 MECTo.
/st TOro, YTO NMpHBIEYb KOHKPETHOE JIMIO B KAYecTBe OOBHHAEMOIO HEOOXOIHMM
KOMIUIEKC HEOMPOBEPIKUMBIX I0KA3aTe/IbCTB, KOTOPbIe OYAyT yKa3biBaTh Ha HAJHUNE
CocTaBa npecrynieHus, coaepxauierocs B YK P®, B aeiictBusx aanHoro nuua.
Takum  0oOpa3som, HeNMOCPeJACTBEHHO K MOMEHTY BbIHECEHHS ClIeA0BATE/EM
MOCTAHOBIICHUA O NMPHUBJICYCHHH B KayecTBe OOBMHSEMOro JOJIKHbBI ObITh 10Ka3aHbl
cieyloume o0CcTosTeNnbeTBaA.

Bo-nepsbix, oGBHHEeHHE A0MKHO MMeTh (akTHueckoe ocHoBanMe. Muaue
FOBOPs, JIOJKHO OBITh BBISIBICHO YTO HWMEHHO COBEPLIEHO M KAKHM KOHKPETHO
auuoM. MIMeHHO 310 0603HayaeT, YTO KO BpPeMEHHM BbIHECEHMS MOCTAHOBJCHHMS Y
cieoBatens  JAOKHBI  OBITH  JI0Ka3aTeNbCTBA BCEX IOPHAMYECKH  3HAYMMBbIX
00CTOATENBCTB, ABIAIOLIMECS HEOOXOAMMBIMHM Ul KBAIM(DUKALMH COBEPLICHHOTO
MPOTHBONPABHOI'O JCAHUA, @ HMEHHO:

— COOBbITHE TpECTYIUICHHs, BKJIIOYas BpeMsi, MeECTO, Crocod M apyrue
obcrosTenbeTBa coBepieHns npectymienus (n. 1 4. 1 ¢r. 73 YK Pd);

— BUHOBHOCTb TNPHBJIEKAEMOro JIMla B COBEPLICHHH npecTyruieHus (1. 2 u. |
cr. 73 YK PO);

— OTCYTCTBHE OOCTOSATENBCTB, KOTOPble MOIY MCKIIOYHTH MPECTYNHOCTh M
Haka3zyemocTb AesHus (n. 5 u. 1 cr. 73 YK PD).

Unble, umeromme 3HayeHHe OOCTOATENLCTBA, MOIYT ObITh BBISIBACHBI M
YCTaHOBJIEHbI M Ha CJIE/lYIOLLEM JTare NpeIBapUTENbHOIO CIIEACTBHS, HO TOJIBLKO TIPH
COOJII0/ICHHH YCIIOBHS, YTO OHH HE MOBAUAIOT HA KBaIM(pUKaALUIO conessHHoro. K num
OTHOCATCS 00CTOATENbCTBA, yKa3zaHHbie B cT. 73 YIIK P®:

— XapaKTepUCTHKA JIMYHOCTH OOBHHAEMOTO;

— pa3mep NpHYHHEHHOTO yiuepba;

— YCJIOBHS, CNTOCOOCTBOBABIINE COBEPIICHHIO MPECTYILICHHS.

Bo-Bropbix, HH(pOpMaLHOHHOE oOocHOBaHMe oOBuHeHHs. MMmeHHO 9T0

pacKpbIBaeTCss B TOM, H4TO PACCMOTPEHHBIC BbIILE 00CTOATENLCTBA JIOJKHBI ObITh
12
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YCTAHOBJICHbl HA OCHOBE JIOCTATOYHBLIX YIOJOBHO-MPOLECCYAIbHBIX J0KA3aTe]bCTB.
Jlannble HoOcsiMe He rnpoueccyanbHblii Xapaktep, He MOryT ObIThb [0JIOKEeHbI B
OCHOBY 0OBMHeHMs. TakuMM JaHHBLIMH, B YAaCTHOCTH SBISETCH ONEPATHBHO-
posbickHas MHpopMauus. OTHOCHTENBHO JAHHONO HMHCTHTYTA, CYXK/JICHHE O
AOCTATOYHOCTH JIOKA3aTEeNIbCTB 3aKOHOM HE PACKpbIBACTCA M KaK YK€ rOBOPHIIOCH
Bbillle, TpeOyeTcs paspelleHHe JTOro BOMNPOCA HA 3aKOHOAATENLHOM ypoBHe. B-
TPETbUX, JIOJUKHO ObITh IOPHAMYECKOE OCHOBAHHE, KOTOPbIM SBJSIOTCS HOPMBI,
npeaycmorpennbie ¢r. 171 VIIK P®. Jlpyrumu cnoBamu, yroJioBHbIA 3aKOH J10JIKEH
MPH3HABATh YCTAHOBJICHHOE 110 ey NPOTHBONPABHOE JICSHHE NPECTYIICHHEM.

[loctaHoBieHHe O NpHUBIEYECHUM B KayecTBe OOBHHAEMOrO HW3bSBJIACT B
YCTaHOBJIEHHON 3aKOHOM (opme ybOexaeHue cieaoBatess (JMLa, NMPOU3BOAALLETO
JI03HaHHE) O HAIMYMM B JCHCTBUAX JIMLA, IPUBIEKAEMOro B KauyecTBe 00OBHHAEMOIO,
COCTaBa MPECTYIUICHHUS, TNPEeJyCMOTPEHHOrO YroJIOBHbIM  3aKOHOAATEIbCTBOM.
JlanHoe yOexnenune siasercs CyObeKTHBHBIM M OCHOBAHO HA MOJIHOM BCECTOPOHHEM
1 00BEKTHBHOM PaCCMOTPEHHH OOCTOATENILCTB JeJa.

[TocTaHoBnenne O NMpHUBJICYEHHH JIMLA B KayecTBe OOBHHAEMOro ornpejenser
KBUIM(DUKALMIO TpecTyIUieHus, o0beM OOBHHEHMS M npeaeibl  cyaebHOro
pasOuparenbcTBa B LeA0M. BbiHeceHHe MOCTaHOBICHHS O MPUBICYEHHH B KayecTse
00BMHAEMOro BKJIIOYaeT B ceds nepBoHayaJibHOE OOBMHEHHE W SABIACTCH IEPBLIM
3TanoM [pHUBJICYEHUs JIMLA B KayecTBe oOBMHseMoro. A coaepkanue u (opma
JIAHHOTO MOCTAHOBJICHHs NOAPOOHO peryaupytores u. 2 ¢1. 171 u npunoxenuem 92
cr. 476 VIIK P®. [locraHoBieHue JOMKHO T[OJHO M TOYHO OTOOpaA3nTh
¢pakTyeckylo (0ObeM  OOBHHEHHMs) M IOPHAMYECKYIO  (YroJIOBHO-IpaBoBas
(opmysinpoBKa, OLIEHKA) CTOPOHbI MEPBOHAYAILHOIO OOBUHEHHUSL.

Urtak, B COOTBETCTBHH C 3aKOHOM, B MOCTAHOBACHUH JIOJIKHBI ObITH OTPaXKeHbl
clieaylolme CBEJIeHNS :

— J1aTa ¥ MECTO COCTABJIEHHUS MOCTAHOBJICHUS;

— K€M COCTaBJIEHO MOCTAHOBJICHUE!

'Tenpaubaes M.X., Bauwapnues B.B. Yronosubiii npouecc. YueOHHK Ul CTYIEHTOB BY30B,
obyuarommxces no opuadeckum cnennarbioctam. M.: IOHUTH-JIAHA, 2012. C. 55.
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= (GaMUIMS, UM | OTYECTBO JIMLA, NPHBJICKAEMOr0 B KAYeCTBE OOBUHAECMOTO,
A TAKAKE YHCII0, MECHLL, IOJ1 H MECTO €r0 POJKAEHHS;

~ OMHCAHHE NPECTYIUICHUs C yKa3aHHeM BPEMEHH, MECTa ero COBEpIICHHs, a
TAKIKE HHBIX 00CTOATENLCTB, MOANEKALUMX J10KA3bIBAHHMIO,

— IYHKT, 4Yacth, craths YK P®, npepycmarpusaiouie oTBeTCTBEHHOCTH 3a
JIlAaHHOE MPeCTYIUICHHE;

~ PCUICHHE O NPUBJICYCHUH JIMLIA B KaYeCTBE 0OBHHAEMOIO 110 PaccielyeMomy
YTOJIOBHOMY jieny.

[lepeuncnennbie Bbilue naHHble BaHbI WIS JHOOOTO yrosiopuoro jena. B
HAallEM  TIpaKTHYECKOM — aHalM3e BCe  BakKHeWlUMe JIaHHbIe MPHCYTCTBYIOT
npaktuyecku Ha 100%, uto Ge3yclOBHO CBHAETENBCTBYET O TOM, YTO B oprasax
BJIACTH CJIy)KaT KOMIETEHTHbIE W IpaMOTHbIe COTPYAHHKH. HO corsacHo MHeHHio
A.B. AmnpeeBa, 4to oOTOOpakeHHME OTHX JAHHBIX Ha NpPakTHKE HepeaKo
OCYLIECTBISACTCS C OLIMOKAMH, MOC/NEACTBHEM KOTOPBIX SIBJISAETCS HE3aKOHHOCTH M
HeO0OOCHOBAHHOCTD MPUBJICYEHHS JIHIIA B KAYECTBE OOBUHAEMOTO.

Takum  obpasom, cresoBaTennio HEOOXOAMMO pPYKOBOACTBOBAaThCH 4. 2
cr. 171 VIIK P® npu npuHATHH pelIeHHs O NPHBICYEHHH JHLA B KayecTBe
OOBHHSAEMOI0 M BBIHOCS COOTBETCTBYIOLIEE MocTaHoBieHue. [Ipu 3Tom, Ha paay ¢
00si3aTe/IbHBIMH  PEKBU3UTAMH TOCTAHOBJIEHHS TaKKe Lle1ecoobpazHo yKa3blBaTh
MECTO  MpOKMBAHMA M (WIM) PErHCTpauMM  OOBMHSEMOIO;  IPaX/IAHCTBO
OOBHHSAEMOro; MakCHMalbHOE TOYHOE BPEeMsi M JaTy COBEpIICHHS NPeCTYIUICHHS;
TOYHOE MECTO  COBEpUICHHS TPECTYIUICHHS;  YTOJOBHO-NPABOBbIE  NPH3HAKK
BMEHSEMOM, a Takke (PAKTHUECKOe ONMHCAaHWe He3aKOHHbIX AeHCTBMI nuua. U
HMEHHO COOJIIOZICHHE JIMLOM, MPOH3BOMAIMM CIEACTBHE 1O ey, JaHHbIX
TpebOBaHMi K MMOCTAHOBJICHHIO O MPHUBJICYEHHH B KauyecTBe OOBHHAEMOro, B CBOIO
ouepe/ib, NOJNOKHTEIBHO OTPA3UTCH HA COOJIOJCHHH TIPaB YYACTHUKOB YrONOBHOIO

CyA0NpPOU3BOACTBA.
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2 llpoueccyanbupiii  nopsiiok HPHBJICYCHH  JHIIA B Kauecrse

00BHHSIEMOT 0

2.2 llpeawsiBaenue o6GBHHEHHSE

[penbapnenue oOBUHEHHS siBNsIeTCS BTOPbIM 3TarioM MpUBJICYEHUs JIHIIA B
KauecTse OOBMHSEMOrO M  3aK/IIOYACTCS B  O3HAKOMJICHMM OOBHHSEMOIO ¢
TOCTAHOB/ICHHEM O mnpuBjeYeHHH B KayecTBe oOBHHsemoro. B mporecce
NMPEAbABICHHS OOBHHEHUS pealu3yeTcsi npaBo OOBHHAEMOro Ha 3alIUTY, KOTOpOe
CBA3AHHO C MNpaBOM 3HaTh, B 4YeM OH oOBuHsiercs. Ecim sran npusneuenus B
KauecTBe OOBHHAEMOrO Peain3yeTcsi HeMmoCPEACTBEHHO BLIHECEHHEM NOCTAHOBICHUS
O NPHBJICYCHUH B KaYeCTBE OOBHHAEMOTO, TO NpebABICHHE OOBUHEHUS POHCXOANT
BOBPEMS  O3HAKOMJICHHH OOBHMHAEMOIrO € YKa3aHHBIM BBIILE [OCTAHOBJICHHEeM. B
ONpe/e/ICHHbIH YrojOBHO-NPOLIECCYaIbHBIM 3aKOHOM CPOK, YCTAHOBJIEHHbIH ¢T. 172
VIIK PO, y cienoarens nossisiercs 0683aHHOCTD NPeABbABUTL OOBHHAEMOMY H €ro
3ALUMTHUKY BBIHECEHHOE MM [IOCTAHOB/ICHWE O TPUBJICYEHHH JIMLA B KauyecTBe
OOBHHAEMOTO0, /U1l TOrO, YTOOBI OOBUHAEMbIH GBLT OCBEOMICH O TOM, YTO SIBJISETCH
TaKOBbIM, TO €CTh OOBHHAEMbIM M MOHHMAJI, B YeM KOHKPETHO OOBHHSETCS.

[Toctanosnienne J0MKHO ObITH NpenbABICHO OOBMHAEMOMY B CpOK, He
MO3/IHEEe TpeX CYTOK, CO JIHA ero BblHECEHHMs, 00A3aTeJIbHO B NPHCYTCTBHH
3alUMTHHKA, €CJIH OH YYacTBYeT B IaHHOM yrosioBHOM Jesne. Jlis peanusaumun storo
MOJIOKeHHUs, criejloBaTeNb 00s3aH 3a0,1arOBPEMEHHO M3BECTHTh OOBHHSEMOTO O JiHe
npeabsABieHHs 00BMHeHHs. B 9TOT jke MOMEHT Ha ciiefioBaTese NeKUT 00S3aHHOCTE
pasbiCHEHHs OOBHHAEMOMY IpaBa Ha CaMOCTOSTENbHOE NPUIJIALICHHE 3ALUTHUKA,
aubo cam cieaoBartenb JIOJKeH XOJAaraicTBoBaTh 00 obecrneueHuu yyacTus
rocyapCTBEHHOIO 3allUTHHKA CIIeIOBATEIIEM.

Tak xe caeayer ormeruth, uto YIIK P® B cr. 172 nocraroyHo uerko
periiaMeHTHpYeTCs MOPAJOK  HM3BELUCHHS OOBMHAEMOrO O JHE MNpeabsBICHHS
obBuHenus. Ecin oOBHHAEMBIH COJMCPKHMTCS MO CTpakeil, TO M3BELICHHE O HE

NMpeabABICHUA 00OBHHEHMS IIPOMCXOZHUT H€pe3 aIMUHHCTPALIMIO MeCTa COJICpIKAHU
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noa crpaker. OOBHHAEMbIH, HAXOAAMHCS Ha CBOOOJE, M3BElAeTCs B MOPSIKE,
pernamenTupyemom crarbeii 188 VIIK P®: cienosarens nanpasiser noBectky
JILY, B KOTOPOH yKa3bIBaeT, KTO M B KAKOM KaueCTBE BbI3bIBACTCH, K KOMY M MO
KaKoMy ajipecy, jlata M BpeMsl sIBKM, @ TaK)Ke pPasbsiCHAET MOC/IE/ACTBHS HesBKH Oe3
YBOKHTEAbHBIX NpHYMH. [loBecTka BbI3bIBACMOMY JIMIlY Bpy4aercst JIMILY [0/
pacnucky, nubo MOXKeT mnepejaBaThesi ¢ MOMOLWIBIO CPEACTB cBA3M. B cayuae
HEBO3MOXKHOCTH Nepe/iavyn MOBECTKH KOHKPETHOMY JIMILY B CBSI3H C BPEMEHHBIM €ro
OTCYTCTBHEM, [OBECTKA BPY4YaeTCs COBEPIICHHOJETHEMY 4JIEHY €ro cemb JHOo
Mepe/laeTcs aJAMHHMCTPALMH 110 MeTy paboThl MM MHBIM JHLaM (10 MOpYYEeHHIO
CieloBaTelNsi), Ha KOTOPBIX BO3JAraercs O0A3aHHOCTh [EpeiaTh [OBECTKY
Npe/Ha3Ha4YaeMoMy JIHILy .

MecTtom npenbsaBieHns 0OBHHEHHUs CIyKHT KaOUHeT cieaosarens. B nepsyio
ouepeb clel0BarTellb NPOU3BOAUT YA0CTOBEPEHHE JTMUHOCTH CaMOro 0OBHHSIEMOrO,
a rnociie 4ero 0OBABISET eMy M €ro 3alllHTHHKY (eC/IM TaKOBOM y4yBCTBYeT B jiele),
MOCTAHOBJICHHE O MPHBJICYEHUH JAHHOIO JiMLIA B KayecTBe oOBuHsemoro. Jlanee
Clle/IoBaTeNIeM pPas3biACHACTCS CYTh MPEeAbSABICHHOrO OOBMHEHHMS, a TaKKe Mpasa
obsuHsieMoro, npeaycmotpernsie ct. 47 YIIK P®. U 3asepiuaetcs ganunoe aeiictaue
YIOCTOBEPEHHEM MOANUCAMH OOBHHAEMOTr0, €ro 3allliTHHKA U cliejloBaTteis (a Takke
NepeBOYMKa, MPH €ro YYacTHH) Ha MOCTAHOBICHHH C yKa3aHHWEeM JIaThl U BPEMEHH
npeaAbsBaeHus oOBMHeHMs. Mcxoas W3 aHaiM3a NPAKTHYECKOH JIeATENbHOCTH,
MOJKHO CKa3aTb O TOM, 4TO (DaKTHYeCKH Ha JIAaHHOM JTarne clejloBaTelleM aaeTcs
NOsICHEHHWEe 10 TMOBOJAY TOrO, COBEpIUEHHE KaKOro TMpecTyIJICHHS BMEHSETCs
0OBHHAEMOMY, M OMMCAHHE KAKUM 0OPa30M OH 3TO COBEPLUIMIL.

Ha naHHOM  9JTame  npe/BapUTeIbHOrO  pacciieloBaHUs  YrOJOBHO-
npoueccyaibHblif  KOJEKC He  3aKpemniseT  o0sA3aTesbHOrO  O3HAKOMJICHHMS
OOBMHSEMOr0 M €ro 3allMTHUKA C JI0Ka3aTejbCTBaMM, HAa OCHOBAHHH KOTOPBIX
clleI0BaTeNi0  MPEACTaBHIOCh BO3MOKHBIM  BbIJIBHKEHHE OOBMHEHHS, HO W He

OrpaHMy4MBaceT I1paBo 00OBHHSEMOr0 M 3allMTHUKA BO BpeMs  TIPEABSABIICHUS

' Kosnokosio H.A. O3nakoMIeHHE ¢ MaTepHaiaMHu yroJiosuoro jesna. Ciesosares J10/KeH ObiTh
0CcBOOOM/ICH OT HeCBOMCTBEHHBIX eMy (yHkumii // Poceniicknii caenoBarens. 2014, Ne 4. C. 3-6.
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00BHHEHHS HA 100POBOJILHOE 03HAKOMIICHHE C TeMM MaTepHalaMu YroJloBHOIO JieJia,
3HAKOMHTLCS C KOTOPbIMH OHH YK€ UMEIOT 11PaBO B COOTBETCTBHM € 1. 6 4. | ¢T. 53
VIIK PO u n. 2, 10, 11 4. 4 cr. 46 VIIK Pd. A umenno, y OOBHHSIEMOIO M
3AUMTHHKA €CTh NPABO 3HAKOMUTBLCS CO CIICAYIOLIHMH MaTepPHAIAMH JIea:

= C POTOKOJIOM 3a/1epiKaHHS;

~ NPOTOKOJIAMH CJICAICTBEHHBIX ACHCTBHI, B KOTOPBIX 00BHHSAEMbIii NpHHUMa
HEIOCPEACTBEHHOE y4acTHe;

— € [IOCTAHOBJICHHEM O PUMEHEHHH MEpbl NPeCeYeHMs;

— C NIOCTAHOBJICHHEM O HA3HAYEHHH Cy/1eOHOM IKCNEPTH3BI;

— 3aKJIIOYEHHEM JKCIepTa.

A TaKkke, y 0OBHHSEMOr0 M ero 3allMTHUKA eCTh NpPaBo Ha MOJYYEHHH KOIHii
[TOCTAHOBJICHHS O TMPHBJIEYEHUH B KAuyecTBE OOBHHAEMOro W TOCTAHOBJICHUS O
NPUMEHEHHH K HEMY Mepbl IIpeceyeHHs .

[peansBienue u pasbicHeHHe CyTH OOBHHEHHS YAOCTOBEPACTCH MOANMCAMHU
OOBHHAEMOIO M €ro 3allMTHUKA B TOCTAHOBJIEHHH O NPUBJEYEHHH B KayecTBe
obsuusemoro. Ho y o0OBuHAeMOro ecthb NpaBO OTKAa3aTbCsi OT TOJANUCAHUSA
nocraHoietus. Takue ciaydyan UMEIOT MeCTO ObITh B CHIIY TOTO, YTO OOBHHSAEMBbIiI
HEBEPHO MOHWMAET CyTb JaHHOro JedcTBuS. B Takom ciayuae cnenosarenmo
HEOOXOMMO pa3bACHHTH OOBHHAEMOMY TO, YTO €ro MOANHCH HE O3HAYaeT
npu3HaHus ce0s BUHOBHBIM, OHA JIMILL MOATBEPKAAET caM (haKT O3HAKOMIICHHMS C
BbIHECEHHBIM B OTHOLLEHHH HEro MocTaHoBjIeHHeM. B ciyyae oTkasa B noanucanum
MOCTAHOBJICHHA CJIE/IOBATENIEM JI€JIaeTCs COOTBETCTBYIOLIAS 3alIUCh.

Takum oOpa3om, B 3aBeplICeHHH TPOLEAYPbl NpPEAbABICHHS OOBHHEHMS
cie/10BaTeNlb Bpy4aeT OOBHHAEMOMY M €ro 3alUUTHHKY KOMHIO MOCTAHOBICHHS O
MPUBJIEYEHHH B KayecTBe OOBMHAEMOro, O 4YeM TaK e Jelaer OTMETKY B

IMMOCTAHOBJICHHH, KOTOpas yAOCTOBEPACTCA MNOANUCAMH 00BHHSIEMOIO M 3alllMTHHKA.

*Konokosios H.A. O3HakoM/IeHHE ¢ MaTepHaliaMH YroJoBHoro jena. Ciie1oBareiib 10KeH ObITh
0CBOOOK/IEH OT HECBOHCTBEHHBIX eMy (yHKuwmii // Poccuiickuii cnenosarens. 2014, No 4. C. 3-6.
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2.3 Jlonpoc o6BuusieMoro

[lon nonpocom B Hacrosuee BPEMS [IOHUMAETCs YTOJI0OBHO-NPOLIECCYaIbHOE
ACHCTBME  CIICIOBATENs, OCYIIECTBAAEMOE C  LEJIbIO MOJYYeHHs  NOKa3aHUi
o0BuHAeMOro. INaBHOI 1ebIO A0MpOca SABJIAETCS YCTAHOBJICHHE OOCTOATENbLCTB,
KOTOpbIC  MOANEKAT JIOKA3BIBAHMIO 110 YronoBHOMY seny. JleficTByiommii B
HACTOALLCE  BpeMsA  yrOJNOBHO-NPOLECCYANbHBIH  3aKOH  NpejlycMaTpuBaet
HEOTJIOKHBIH A0NPOC OOBHHAEMOro nocine NpeabABICHHsS OOBHHEHHS, O YeM HaM
CBuAcTenbcTByer cr. 173 VIIK P®. Jlns cnenosatens aonpoc oGBHHSEMOro
SBIACTCA OOA3aHHOCTBIO, HEHCIIOIHEHHE KOTOPOH BieYeT 3a Coboii HapylieHHe
npaBa o0BHHAeMOro Ha 3awmTy. Jlompoc OOGBHHSEMOrO MOKET ABIATHCH Kak
CPCACTBOM TMOJIyYEHHS NPH3HATENbHBIX MOKA3aHHH, TAK M CPEJACTBOM BbISABJICHUS
00CTOATEILCTB, CBUAETE/LCTBYIOINX O HATHYHH y OOBHHSEMOro ajJubM WM HHBIX
00CTOATENILCTB, KOTOPBIE GYAYT YKa3biBaTh HA €10 HEBUHOBHOCTD.

Jlaua nokasanmii Ha jonpoce s OOBHHAEMOro sBIASETCS NnpaBoM, a He
00s3aHHOCTBIO. M3 4ero crieayer, 4to OOBHHSEMBbIi He HeceT YTOJIOBHOM
OTBETCTBEHHOCTH HM 33 OTKa3 OT JaYM JIOKHBIX MOKa3aHHi, HU 3a Jauy 3aBeJlOMO
nokHbIX nokasanuit. JI.B. JlobanoBa B cBoeM Tpyje nMIueT, YTO «jaya nokazaHmii
JUIsi OOBHHSEMOTO SBJSETCS CPE/ICTBOM 3aUIMTBI, [I09TOMY, K IPUMEpY, eCilH B XOJie
JI0Npoca  OOBHHAEMBIH JIOKHO COOOLIMT O TOM, 4YTO HHKPHMHHHpYEMOE eMmy
NpeCTyjieHHe COBEPIICHHO JPYIHM KOHKPETHBIM JIMLUOM, TO OH HE MOHEeceT
OTBETCTBEHHOCTH 3a 3aBEJIOMO JIOKHbIH 0HOCH .

O0653aHHOCT HEMEUICHHOIO JI0Npoca 0OBUHIEMOro CJEe/10BaTeleM BOBCE HE
03HayaeT, 4YTo y OOBHHAEMOro MOABJIAETCS O0A3aHHOCTH HEMEUIEHHO JlaBaTh
nokasanus. B cBA3u ¢ Tem, 4TO j1aya noKasaHui OOBHHSEMBIM SBIISCTCS €ro NPaBoM,
TO OH MOJKET MOCTABUTH MEpeJl Cle0BATEIeM BOIPOC KaK O repeHoce J10npoca, Tak
M BOBCE OTKa3aTbCd OT JAayu nokasaHuid. DakT oTkaza OT Jauyu okKa3zaHwii

00BHHAEMBIM 0053aTeIbHO OTpa)kaeTcs ClicoBaTelieM B [IPOTOKOJIE Jionpoca

' Bpycuuubin JLM. TlpaBo oGBHHSEMOr0 Ha O3HAKOMIIEHHE € YTOJOBHBIM JeoM // 3aKOHHOCTS.

2011. Ne 1. C. 26-29.
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(HecocrosBuierocs). Tpebosanue cr. 173 VIIK Pd o HE3AMEUTHTEILHOM JI0TIpOCe
OOBHHSEMOTO 110C/e NpeAbABACHUS eMy o0BHHeHMs, Kaszanoch Obl, BeTynaer B
ITPOTHBOPEUHE ¢ nonokeHueM 4. 4 cr. 164 VIIK P®, B KOTOPO#H peub HAeT 0 3anpere
JI0Mpoca 0OBHHAEMOIO B HOYHOE BPEMS, HO B PEAILHOCTH TAKOIO NPOTHBOPEYHUS HE
BO3HUKACT, TaK KaK BCe CHIEACTBEHHbIC ACHCTBHS JOJKHbI NMPOBOJANTBLCS, Kak
NPaBHIIO, B HeBHOE Bpems. Ho Ha ciyvau, He Tepnsitme otnaratensers (Hanpumep,
eci oOBHHSeMBI cam 06 TOM MPOCHT), 3aKOHOAATE b PA3pellaeT MpoBeIeHHe
AOTPOCa B HOYHOE BPEMS.

Hrak, oGBunsemsiii umeet npaso, 10 navana A0MpOca, Ha KOH(UACHLHATBHYIO
BCTPEHy € 3ALIMTHHKOM HaeAuHe Ge3 OrpaHMYeHMsi ero MpOAOIKHUTENbHOCTH.
Honpoc obBuHsemoro, kak mnpusmio, OCYLUECTBISCTCA B MeCTe [POM3BO/CTBA
MIPEABAPUTEIILHOIO C/IC/ICTBHS, & B OTACHBHBIX CAY4asX — 10 MeCTy MpeGbiBaHus
obsuHsiemoro. [lopsok npousBoacTBa Jonpoca persameHtupyercss cr. 189
VIIK P®, ¢ usbstusmu, ycranosnennsimu cr. 173 VIIK Pd. CornacHo yrosioBHo-
MPOLECCYaNTbHOMY  KOJCKCY ciiefioBaTesb 00s13aH HA4aTh JONPOC C BBIACHEHMS
CICAYIOUNX MOMEHTOB: NPU3HACT JIM OOBHHSAECMBII ceOs BAHOBHBIM, JKeIaeT /I AaTh
MOKa3aHHs N0 CYWeCTBY NPEAbABICHHOrO eMy OOBMHEHHS M Ha KakoM si3bike. [lpu
OTKase OOBHHAEMOro OT Ja4M MOKa3aHHil, ClIe0BaTe/b Je1aeT COOTBETCTBYIOLLYHO
3alKCh B MPOTOKOJIE I0NPOCa.

B uesnsx nomyuenus npaBaMBBIX NOKa3aHMii cleoBaTeb 06S3aH NPUMEHHTH
BCE HE NPOTHBOpEUallHe 3aKOHY crocodbl u cpeactsa. He npuberas k oOmaHy Wim
3alyrMBaHHIO OOBHHAEMOro, CjleloBaTeNlb JIONKEH Pa3bACHUTH eMy 3HauyeHHe
NpaBAMBbIX NMoKazaHWi. [lomyyeHne NpaBAMBBIX NPH3HATENbHBIX MOKA3aHHI HMeeT
BAKHOE 3HAYEHHE JUIA pealn3auMu 3ajad npasocyaus B uenom. Ho Teopus
YIOJIOBHOIO MpOLECCa CBHACTENLCTBYET O TOM, YTO NpPHU3HAHHE OOBHHSEMOIO. He
MMEET NPEeUMYLIECTBEHHOIO 3HAa4€HHs, KaK JI0Ka3aTebCTBO €ro BUHOBHOCTH. Toxe
camoe mbl BuAMM U B YIIK P®, 4. 2 cr. 77 VIIK P® koukperno T'OBOPHUT, 4TO
npH3HaHHe OOBHHAEMbIM CBOEH BHHbI MOKET ObITh MOJOKEHO B OCHOBY OOBHHEHHS

TOJIKO JIHIIL NpH MNOATBEPKACHHH TNPHU3HAHHUA COBOKYIMHOCTBIO MMEIOUIMXCS 110

JCJTY 10Ka3aTeyIbCTB.
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Jeiictylonmii  3akoH noapoGHO  ONUCHIBaEeT COJIEpPIKAHHE W NOPAJIOK
COCTAB/ICHHA  MNPOTOKOJIA  J0Mpoca, IMOTOMY YTO OH  SBJISETCS  BaKHBIM
fpoLeccyanbHeIM 10KyMEeHTOM. B 1npoTtokosie sonpoca ykassiBaetcs MecTo M jara
A0Npoca;  M0/KHOCTb M (aMWiIMsl JIMUA, NPOM3BOAMBLIErO JIONPOC, M JIMIL,
MPHCYTCTBOBABLUMX MPH J0NPOCE; BPEMs Hayala U OKOHYaHHMs 101poca; hamuius,
HMA M OTYECTBO OOBMHSEMOrO, IOA, MeCsll, AeHb M MECTO ero pOXKACHHS,
FPAKAAHCTBO, HALMOHAIBHOCTb, 0Opa3zoBaHHe, CeMeHHOE [0JOKEHHE, MECTO
pabOThl, POA 3aHATHI HIIH 10JKHOCTh, MECTO JKHTEIbCTBA, CYAMMOCTb OOBHHAEMOIO
H HHBIC CBCICHHS O HEM, KOTOPbIE OKaXKyTCs HEOOXOAMMBIMH 10 00CTOATENLCTBAM
Aena. [Iporokon nomkeH otpaxars B cebe Bech X0/ J10npoca, MoKazaHus U OTBEThI
Ha NOCTAB/ICHHbIE BONPOCHI OOBHHACMOr0 JI0JKHbI H3J1araThCs OT NEPBOIO UMEHH H
10 BO3MOKHOCTH 10c0BHO. Kparkas 3anuch mnokasaHuwii B NPOTOKONE He
AOMYCKAeTCs, TaK KaK 93TO He COOTBETCTBYeT TPeOOBAaHHMSAM  YroJOBHO-
MPOLECCYANbHOrO  3aKOHa M He 00ecreynBaeT NPaBHILHOCTH MOJYYEHHOIO
JIOKa3aTesbCTha.

Tax kak mporokon nonpoca aomken conepkarh B cebe Bee CYLIECTBEHHbIE
a/ieMeHThl Gece/bl cieloBaTeNs ¢ OOBUHAEMBIM, TO B HErO, B COOTBETCTBHH CO CT.
190 VIIK P® nomxkHbl ObITH 3aHeCEHbl Bce BONPOCHI CJIEA0BATENS, HE3ABHCHMO OT
TOro, ObUIM JIM NOJMy4YeHbl Ha HMX OTBeThl. [lo OKOHuaHMIO HONpOCa NPOTOKOJI
NPEeABbABIACTCA OOBHHAEMOMY /IS JIHYHOTO MPOYTEHMs, IMGO No npockbe Moxker
ObITh Mpo4MTaH ciesoBaTeneM BeayX. Jlanee B npoToKose crenoBaTeNeM enaercs
OTMETKA O TOM, KeM OH ObljI IPOYMTAH, U OOBHHAEMbIH CTABUT CBOIO MOJITHCH.

[lociie cocraBieHus NpOTOKONA M O3HAKOMIEHHS C HHM €ro NOANHCHIBAIO
ciiefloBatelib, OOBUHSEMBIN, @ TaKKe BCe JIMLIA, KOTOPbIe TMGO NpHHHMATH yyacTue B
nonpoce, nubo npucytcTBoBanM mpu Hem. Ecam npu jonpoce NPHCYTCTBOBA
NepeBOAYHK, TO 00A3aTE/IbHO YKa3bIBACTCA KTO ObLI NEPEBOAYMKOM, O Pa3bICHEHHH
eMy OOS3aHHOCTEH M TNpeaynpekJeHHH o0 OTBETCTBEHHOCTH 3a  3aBEJOMO
HenpaBWIbHbIA nepeBoi. TlepeBoauukoM Takke Kakaas CTpaHMIA NOANMCHIBACTCS
orenbHo. [lepeBoa MoKa3aHui, 3aHECEHHBIX B MIPOTOKOI MOKET ObITh YCTHBIM WM

NMUCbMEHHBIM, HO B 000MX cliyqasX B IIPOTOKOJIE Cle/lyeT yKasaTb, 4YTO nepeBoJ1
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[IPOTOKOIA  COOTBETCTBYET IMOKA3AHHAM, KOTOpble ObUIM JaHbl OOGBHHSEMOMY, M
OOBHHAEMBIH Y10CTOBEPSIET ITO NOANNCHIO.

Takke y oOBHHACMOro ecThb NPaBO OTKA3aTHLCS OT MONNHCAHHS NpOTOKOJIA
aonpoca. B sTom ciyuae crienosarenh BHOCHT B HEro COOTBETCTBYIOLLYIO 3aIlHCh,
KOTOPYIO yAOCTOBEpseT CBOEH MNOANMCHIO, A TaKKe MOMANMCAMH 3alllMTHHKA M
3AKOHHOTO MPEACTABHUTEIIA, €CJIM TAKOBBIE Y4aCTBYIOT B jonpoce. B atom ciyuae, B
COOTBETCTBHH ¢O ¢T. 167 VIIK P®d, o6BHHSEMOMY NnpeocTaBiaseTcsi BO3MOKHOCTD
OOBACHHTB NPHYHHBI OTKA3a, KOTOPbIE 3aHOCATCS B JAaHHbI MPOTOKOJI.

Takum obpasom, B ciyuae, eciu OOGBHHSEMBIi He MOKET CAMOCTOATELHO
MOAMKCATH NPOTOKOJI A0NPOCA B CHILY (PU3HYECKHX HEJOCTATKOB MJIH 110 COCTOSHHIO
3/10pOBbA, TO O3HAKOMJICHHE C TEKCTOM NPOTOKOIAa 00513aTeIbHO OCYLIECTBIACTCS B
[PUCYTCTBHH 3aLMTHHKA W 3aKOHHOT'O NPE/ICTABHTES, KOTOPBIE CBOMMH TOAMHCAMH
TOATBEPKAAIOT CO/epKAHHE MPOTOKOJA M (DAKT HEBO3ZMOKHOCTH €ro MMOANUCAHUS

OOBHHSAEMBbIM JIMYHO.

2.3 UsmeHenue u 10N0JHeHHe 00BHHEH NS

PaccienoBatne nena, Kak M3BECTHO, He 3aKaHUMBACTCH MPEAbsBICHHEM
oOBuHeHus. B nocieyiouem cienoBatens nposepsieT CBOU BHIBObI H NpoaoIKaeT
cobupaTh HOBble JoKasaTenbcTBa. Tak Kak  NpeiBAPHTENbHOE  CIEICTBHE
MPOAOIIKAETCA, TO BO3MOKHO YCTAHOBJEHHE OOCTOATENBCTB, BACKYIIMX 3a COGOI
HEOOXO0/IMMOCTb H3MEHEHHUS TPEbABICHHOrO OOBHHEHMS.

OOBuHenue, cHOpMyIHpOBAHHOE —ClelOBaTeNieM B  MOCTAHOBICHHH O
NMPUBJICYCHHH B KayecTBe OOBHHAEMOrO JIOKHO COOTBETCTBOBATH OOBMHEHMIO.
KOTOpPOE H3JIOKEHO B OOBMHMTENBHOM 3aKIIOYEHHH W MpejeNax JToro cya Oyaer
paccMaTpuBaTh yrojloBHoe Jeio mo cywecrsy. B ortom cayuae peanmsyercs
KOHCTHTYLIMOHHOE NPaBO OOBHHSEMOTO Ha 3alUATY M MMEHHO STHM 0GYCIOBICHa
HEeO0OXOAMMOCTh H3MEHEHHsI OOBHHEHHSI.

Ecin obBuHeHue, chopMyIMpoBaHHOE B MOCTAHOBNEHHH O NPHBICYCHHH B

KauecTBe OOBHHSEMOro He OyAeT COOTBETCTBOBATH (PAKTHUECKHM OOCTOSTENbCTBA,
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YCTAHOBICHHOM 10 ey, TO 3TO OYJAET NPOTHBOPEYMTH CYLIHOCTH YrOJOBHO-
MpOLECCYalbHOIo 3aKkoHoAaTeIbCTBA. CYUHOCTBIO ABASETCS TO, YTO NPUBJICUYCHHE B
KayecTBe OOBHHAEGMOrO BO3MOXKHO OCYIUECTBHTH TOJLKO B OTHOLICHWM TeX JIMIL,
KOTOpbI€ JICHCTBHUTEIBHO COBEPLIMIN MPECTYIUIEHHE B MOJHOM COOTBETCTBHH C MX
BUHOMH. lpn 31OM 0OBHHSEMOMY 10/KHA ObITH OOecneyeHa BO3MOKHOCTh 3HATh, B
4eM OH OOBHHSAETCS H MPABO HA OCYILECTBICHHE CBOCH 3aLHThI.

PernameHTupyercs nopsiaoK W3MEHEHMs M JONOJIHeHus oOBMHeHHs cT. 175
YIIK P®. Ecan npu npou3BoACTBE NpeaBapHTELHONO CIEACTBHSA y ClejloBaTels
MOABATCA OCHOBAHMA /Ul M3MEHEHHWS WM JIONOJHeHHsi 0OBUHEHHS, TO OH 00s3aH
NpeAbABHTL OOBHHAEMOMY HOBOe 00BHHeHHe B cooTBeTcTBUM CT. 171-173 YIIK PD
H T0C/ie JI0NPOCHTH €ro 1Mo 3TOMY OOBHHEHHMIO ¢ y4yacTHEM 3allMTHUKa. Bnosane
BO3MOJKHA CHTyallusi, 4TO B XOJ€ MpPeABApPUTEILHOIO CJEJACTBUS IPeAbiBICHHOE
oOBHHEeHHe He OyaeT MOATBEpPXkKAEHO, TO cClefoBaTeNb 00s3aH IpeKpaiiaeT
YrOoJIOBHOE [Mpec/ie/loBaHHe B COOTBETCTBYIOLICH YacTH, O YeM BbIHOCHUT
MOCTAHOBJICHHE M YBEJOMJISET HENoCpe/iCTBEHHO OOBHHAEMOrO, ero 3allMTHHKA, a
TaKKe MpoKypopa.

OOBHHEHHE JO0TOJHACTCS B CAydasX, KOrja cjeloBaTesieM YCTaHaBJIHBaKOTCH
HOBBIE MPECTYIUICHUS WK SMH30/1bl NMPECTYNHON AeATebHOCTH 00BUHAEMOTr0, JIHGO
YCTAHOBJICHbl TaKue OOCTOATENbCTBA, KOTOPble YKa3blBAlOT HAa TO, HTO JCSHHE
JIOJKHO KBaJM(UUMPOBATLCS MO COBOKYNHOCTH. M3MeHeHHe OOBHHEHMS B CTaMH
[pe/IBAPHTEIILHOTO CJIE/ICTBHS BO3MOKHO B TPEX OCHOBHBIX CITydasX :

—eC/IH  ClleJloBaTeslb  BbISBUJI HOBbIE TPECTYINHbIC JICHCTBUSA, KOTOpbIE
COBepLIHI OOBHHAEMBbIIA;

— [PU U3MEHEHNUH KBATH(DUKALIMK NPECTYNHBIX ACHCTBHI;

— @CJIM 4acThb NMPeAbABICHHOro paHee 0OBUHEHHS He MOATBEPIKIaeTCs.

B coorserctBun ¢ 4. 1 ¢1. 175 YIIK P®D B 0601X BbillleHa3BaHHBIX ClyyYasx

oOBHHEHHE JIOJKHO ObITh NpeaAbABICHO BHOBbD. To ectb cnenoBaresieM COCTaBlisieT

"Kabkun A.C. HeoOXOAMMOCTH  YCHIJICHHMS TNPOLECCYAIbHBIX TapaHTHil  3aKOHHOCTH M
06OCHOBAHHOCTH NpHBJicYeHns B Kauectse oOsuHsemoro // Cepepo-KaBkasckuil 1opuanueckuii
sectHHK. 2015. Ne 3. C. 85-90.
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HOBOE [OCTAHOBIEHHE O NPHUBICYCHHH B KayecTBe OOBHHAEMOI0, B KOTOPOM
YKa3blBAIOTCA Bce OOBHHEHME MOJNHOCTBIO. JlaHHOe [OCTaHOBIEHHE CHOBA
npeabsaBasercs oOBHUHAEMOMY, M OOBHMHSEMblHi BHOBb JIONpAlIMBAETCA MO BCEMY
00BHHenni0. OAHAKO B NMPAKTHYECKOH JACATENBLHOCTH HMEIOT MEeCTO Clyuyad, Korjaa
ClleloBaTellb B YK€ BbIHECEHHOE I[10CTAHOBJCHHE O TMPHBJICYCHHH B KayecTse
0OBMHAEMOI0 BHOCHT TOJIBKO YTO YCTAHOBJIEHHbIC, HOBbIE 311H30/1bl OOBMHEHHS, HO
TAKOH MNOPSAJOK J0NOJHeHUs OOBMHEHMs He JaeT OOBMHAEMOMY JOCTaTOYHBIX
rapaHTHii NpaBa Ha 3alIUTY U HE COOTBETCTBYET 3aKOHY.

U3smenenne kBanupukaunu OOBMHEHHMs Ha CTaThi0 3aKOHA, KOTOpas
NnpeAycMaTpuBaeT OTBETCTBEHHOCTh 3a MeHee TsKKoe mpectynienne. MmMenHo s1o
00CTOATENBLCTBO pa3OMBaeTCs Ha JiBa:

— B [EpBOM cilyyae HOBOe OOBMHEHME CYUIECTBEHHO OTJIHYaeTcs OT
MepBOHAYATBLHOTO M0 GAKTHYECKHM 0OCTOSTEIBCTBAM (HaNpUMep, H3HA4albHO ObLIO
NpeAbABIeHO OOBMHEHHE B XMIIEHHH HMYIIECTBA C MOMOIIBIO 3J10YyNoTpedIeHHs
CayKeOHBIM MOJIOKEHHEM, @ B MOCJIEACTBHH ObLIO YCTAHOBJICHO, YTO MPECTYNHbIE
JIeHcTBHUS ObLITH COBEPILEHBI B CJIEJICTBHU XaJlaTHOCTH);

— BO BTOPOM cCliyyae OOBHHEHHE, NMpeAbABICHHOE paHee, He OTJIMYAeTCs M0
(hakTHYeCKUM 00CTOATENLCTBAM.

MMeEIoT MecTo CllyyaH, B KOTOPbIX OTIA/JICHHE YacTH MH30/10B OOBMHEHHs He
BaeyeT 3a co0oii M3MEHeHHe OPHAMYECKOH KBalM(UKAUMH NPECTYIUICHHs.
Hanpumep, AuLO OOBMHANOCH B COBEPLICHHH JBYX KPaX JIMYHOIO MMYLIECTBA
rpakaH, a Mo3Ke BBIACHUIOCH, YTO OH COBEPUIMI TONbKO OAHY. B apyrux xe
clydasx OTMajeHHe 4acTH OOBMHEHHMS HANpOTHB BieYeT 3a CODON M3MeHeHue
JOpH/IMYECKOl  KBATM(MKALMK MPECTYIUICHHs, HANpHMep, YCTAHOBJECHO, HTO
0OBHHEHHE B TOBTOPHOM MOJIYYEHHH B3ATKHM CJIE/I0BaTEb MPEAbSBHI OLUIMOOUHO.

Takum obpasom, Korza oOBUHeHHE TpeOyeT M3MEHEHHs WIH JOTOIHCHHS B
CBA3M C BKJIIOYEHHEM B HEro OOCTOATENbCTB, KOTOpble BaXHbl B KOHTEKCTE
OCYIIECTB/IEHHS OOBMHSIEMbIM TPAaB Ha 3ALUMTY, CleI0BaTelb JOJKEH BHECTH
COOTBETCTBYIOIIHE JONOIHEHHS W W3MEHEHHs B MOCTAHOBJICHHE O NMPHUBICUCHHH B

kayecTBe 0OOHAEMOro M BBINOJIHUTE TpeOOBaHUSL.
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OGBuHEeHHe — 3T0 0HO U3 Hanbolee APEBHUX M 3HAUMMBIX MPOLIECCYATbHBIX
aBieHHiH. OHO nNpakTHYECKH CNOCOOCTBOBAIO 3apPOKICHHIO CAMOI0 YrOJOBHOIO
CY/IONPOH3BOACTBA, TAK KaK rociejHee noTpedoBaiock s TOro, 4Todbl CyAHTh O
BHHC KOHKPETHOIO /ML B 3alpeTHOM, MpecTynHoMm jesHuu. OOBHHEHHE
NpeAcTaBiseT  coOOM  AeATeNbHOCTb  YNOJNHOMOYEHHBIX OpraHoB W JIHII,
3aK/II0YAIOLIAACS B JI0Ka3bIBAHWHH BHHOBHOCTH JIMIA, NPUBJIEKAaEMOE K YroJOBHOM
OTBETCTBEHHOCTH. OOBHHAEMBIM CYHTAETCS JIHIO, M300JIMYEHHOE B COBEpIUEHHE
KOHKPETHBIX yrOJOBHO HaKa3yeMblX JEAHWil, € YCTAHOBJEHHBIMH IPaHHIIAMH
OTBETCTBEHHOCTH. BepHoe pelenue cieoBaresieM BONpoca O NpUBJICYEHHH JHLA B
KayecTBe 00BHHAEMOro obecneynBaet cobioeHHe NpaB U cBOGO/ rpaX/aH.

Ha ocHOBaHMH paccMOTPEHHOr0 MHOKECTBa Hay4HbIX paboT, HOPMATHBHO-
NMpaBoOBbIX AKTOB B paboTe Jaercs oOnpejelNeHHe NPHBJICYEHUS B KayecTse
0OBHHSAEMOr0, KOTOpPOE NpeJACTABIseT OO0l ONpe/eIeHHYIO IPAaBOBYIO npoueaypy,
@ MMEHHO JIeATE]IbHOCTb OpraHa J03HAHMS, CJEICTBHS, IMPOKYpPOpa, KoTopas
BKJIIO4YaeT B cebs coOCTBEHHO NpUBJIeYEHHE B KaYeCcTBEe 0OBHHAEMOTO, npeabsBiICHHE
00BHHEHHSA M 0npoc oOBUHseMOro. Kaxkias u3 crajmii sSBISeTCs caMoCTOSTebHOI,
npejcTaBisiouas coboii onpejeneHHoe NpoueccyanbHoe AeHCTBHE W BJIEKYyLIEe 3a
cobo¥i cocTasiieHue onpeeIeHHOro MPOLECCyalbHOro aKTa.

[IpuBieyenne B xayecTBe OOBHHAEMOrO COCTOMT B TOM, YTO CJIENOBATE/Nb B
ONpE/IE/IEHHOM  yrOJIOBHO-NIPOLIECCYATbHOM — 3aKOHOM  MOPSJKe,  BBIHOCHT
MOTHBHPOBaHHOE MOCTAHOBJIEHHE, B KOTOPOM KOHKPETHOE JMLO OOBHHSETCS B
COBEPLUEHHH KOHKPETHOTO NPECTYIICHHS WM HECKOJILKUX MPECTYILICHHI, KOTOpbie
ONMHCAHbl H KBAIM(QUUMPOBAHbI B TMOCTAHOBJCHHH O TNPUBJICYCHHH B KAyecTBe
00BHHSIEMOr0. AKT MNPUBICYEHHS B KayecTBE OOBMHAEMOrO MMEET BAKHOE
MnpoueccyanbHOe 3Ha4YeHHe, KOTOPOE 3aKJII0YAeTCs B TOM, YTO ¢ MOMEHTA BbIHECEHNS
MOCTaHOBJICHUS O MNPHBJCYEHHH B KauyecTBe OOBHUHAEMOrO B YroiOBHOM npouecce
NOABJAETCS HOBasA npoueccyaibHas Gurypa-o0BHHIEMBIIi. JleiicTByiommit 3akon B

KayecTBe OCHOBAHUH JUIs IIPUBJICYCHHU S 00BHHAEMOTO Oonpene/isieT Hajiuyue
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